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Introduction

This document s set out in two parts and has been prepared in the context of the
follow-up to the decision taken by the Governing Body at its 322nd  Session
(30 October—13 November 2014) which is reproduced below. It is intended to assist the
tripartite constiuents and to faeilitate the discussion at the mecting in the context of point 1
of the decision.

Decision on the fifth item on the agenda;
The standards initiative: Follow-up to the 2012 ILC
Committee on the Application of Standards

Further to the wide-ranging discussion held under the fifth item on the agenda of the

Institutional Section, the Governing Body decided Lo

(1

(2)

()

(4)

(%)

convene a lhree-day (ripactite meeting in February 2015, open to observers with
speaking rights through thelr group, to be chaired by the Chairperson of the Governing
Body and composed of 32 Governments, 16 Employers and 16 Workers with a view o
reporting (o the 323rd Session (March 2015) of the Governing Body on:

w®  the question of the Freedom of Association amd Protection of the Right to Organise
Convention, 1948 (No. 87), in relation to the right to strike; and

#  the modalities and practices of strike action al national level,

place on the agenda of its 323rd Session, the outcome and report from this mecting on
the basis of which the Governing Body witl take a cdecision on the necessity or not for a
reguest to the International Court of Justice to render an urgent advisory opinion
concerning the interpretation of the Freadom of Association and Protection of the Right
to Organise Convention, 1948 (No. 87), in relation to the right to strike;

take the necessary steps to ensure the effective functioning of the Committee on the
Application of Standards at the 104th Session of the lnternational Labour Conference,
and to this end reconvens the Working Ciroup on the Working Methods of the
Conference Commitlee on the Application of Standards to prepare recommendations o
the 323rd Session af the Governing Body in March 2015, in particular with regard to the
establishment of the list of cases and the adoption of conclusions;

defer at this stage further consideration of the possible establishment of a tribunal in
accordance with arlicle 37(2) of the Constitution;

as part of this package, vefer to the 323rd Session of the Governing Body the following:

(a) the launch of the Standards Review Mechanism (SRM), and to this effect establish
a tripartite working party composed of 16 Governments, eight Employers and eight
Workers to make proposals to the 323rd Session ol the Governing Body in March
2015 on the modalities, scope and timetable of the implementation of the 8RM;

(b) & request to the Chairperson of the Commintee of Hxperts on the Apphication of
Conventions and  Recommendations (CEACR)Y, Judge Abdul Koroma (Sierra
Leone), and the Chairperson of the Committee on Freedom of Association {CFA),
Professor Paul van der Feijden {(Netherlands), to jointly prepare a report on the
interretationship, functioning and possible improvement of the various supervisory
procedures related o articles 22, 23, 24 and 20 of the 11O Constitution and the
complaints mechanism on freadom of association,

(Document GB.A22/INS/S(Add.2), paragraph |, as amended according to the discussion.)

Part 1 of the document provides a factual background on Convention No. 87 and the
right to strike starling from the circumstances of its adoption and subsequent experience in
its supervision, It then presents relevant elements of the rules of international law on treaty
interpretation, in particular the 1969 Vienna Convention on the Law of Treatics.

TMFAPRDG-RA-[CABIN-180207-1]-En.docx 1



Part H provides a broad overview of modalitics concerning strike action at the
national level in both law and practice,

The tripartite constituents will be keenly aware of the importance for the ILO of the
issues under consideration, and of the tripartite discussions that have taken place in the
International Labour Conference and in the Governing Body since June 2012,

The document does nol contain any conerete proposals on the possible options for
action, It 1% however hoped that the factual information would assist constituents in
identifying solutions to the issucs that have arisen: they are urgently needed,

' Provigional Record No. 19, Part 1 {Rev.}, International Labour Conference, 101st Session, Geneva,
2012, GRILS/INSA; GBIIS/PY, para. 75, GB.IIG/ANS/S/M4; GB.3G/PV(&Corr.), para [15;
GB.31TANSMAN;, GB/3LT/PV, paras 52-76; Discussion at the 319th Session, item LILS/A (no
document  submitled}) in  GB3IO/PV, paras  348-567; GRAZWLILSM:  GB3I20/PV,
parvas 572-59%; Provisional Record Na, 13, Part !, International Labour Conlerence, 103rd Scssion,
Geneva, 2014,  GB.32I/PV,  paras 3968,  GBIMING/S;  GB.322/ANS/AS{(A);
GRLA22INS/AS (A1), GB.A22/INS/S{Add 2), GR.I22/INS/S(AAD); GB.A22/PV/Draft,
paras 47-210,

TMFAPRQC-R-[CABIN-180207-1En.docx



Part 1.

ILO Convention No. 87 and

the right to strike

Introduction

1.

w

The term “strike™ is generally understood 0 cover a refusal o0 work deeided by an
organized body of employees as a form of protest, typically in an attempt to gain a
coneession from their employer, Although this Torm of action is recognized in the
Constitution and/or repulated in the labour legislation of many countries, internationat
labour Conventions, including Convention No, 87, do notl conlain any express provisions
on the right to strike. However, two of the ILO’s supervisory organs, the Governing Body
Commiltee on Ireedom of Association and the Committee of Experts on the Application of
Conventions and Recommendations, have consistently considered that Convention No. 87
covered the right to strike and have developed over the years a body of detailed principles
in relation to the scope and limits of that right. Recently, some questions have boen raised
concerning the legal bagis for inferving a right to strike (rom Convention No. 87 ag well as
the competence of the Commitiee of Experts to interpret the provisions of 1.0
Conventions in general. '

This paper contextuatizes in a strictly factual and deseriptive manner the ongoing debate
aroun the status and legal value of the ILO principles on the right to strike in the light of
the provisions of Convention Na. 87. The paper first provides a brief aceount on the
preparatory work that led to the adoption of Convention No. 87 as well as on a fow related
developments sher its adoption, It then reviews the main findings of the ILO supervisory
organs in the last 50 years with respect to the scope of the right to strike and the conditions
for its legitimate cxercise. The paper also offers brief cxplanations on the rules of
international law governing treaty interpretation.

The review of the practice of the TLO supervisory organs in the field of the right to strike
proceeds in chronological order. Given the extent of such practice, no attempt is made lor
an exhaustive coverage but instead a summary overview is proposed through key citations
and sample references.

! For ease of reference, all relevant background documents, or extracts theceof, have

heen numbered consecutively and  may  be  accessed  atr htipsi/www.ilo.org/public/
english/burean/leg/c8 Tinterpret.htm. Accordingly, all document references contained in this paper
{otlow the numbering of the web«posted documents.
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1.

The Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87)

Negotiating history prior to the adoption
of the Convention

4.

o

The Freedom of Association and Protection of the Right to Organise Convention, 1948
{No. 87), is one of the eight fundamental Conventions adopted by the ILO and ranks
among the most ratified ILO Conventions, *

The guestion of the adoption of international labour standards on freedom of association
and industrial relations came before the 100 at the request of the Economic and Social
Council of the United Nations, which in March 1947 adopted a resolution requesting that
the item “Guarantees for the exercize and development of trade untons rights™ be placed on
the agenda of the Organization and considered at the next session of the International
Labour Conterence. The Council had been called wupon by the World Federation of Trade
Uniong and the American Federation of Labor to consider the problem of trade unions
rights with reference to a series of questions, including one as “lo what extent 1s the right
of workers and their organizations (o resort to strikes recognized and protected”.

At the request of the Governing Body, the Office prepared a report on “Ireedom of
Aszociation and Industrial Relations™ which was submitted to the 30th Session of the
Conference in June 1947 (doc. 3). Together with a survey of legislation and practice, the
report contained a proposed resolution concernming freedom of association and industrial
relations as well as a list of points which would form the basis for discussion at the
Conference (ibid., pp. 127-135). Apart from freedom of association, the report also
addressed other important aspects of the so-called “problem of association”, namcly the
protection of the right to organize and to bargain collectively; collective agreements;
voluntary conciliation and arbitration; and cooperation between the public aunthorities and
employers® and workers® organizations. While the right to sirike was discussed in some
length under the topic of voluntary conciliation and arbitration, no reference to it was made
in the proposed resolution and the related list of points,

I introducing the first paragraph of the proposed resolution on the principles of freedom
of association, the Office report noted that while there should be no distinetion between
workers, public or private, as regards reedom of association, “the recognition of the right
of association of public servants in no way prejudges the question of the right of such
officials to strike, which 13 something quile apart from the question under consideration™
(ibid., p. 109), This explanation echoes the conclusions that the report draws from the
survey of domestic laws and practices on this issue. The report noted that while several
legal systems excluded civil servants from the application of the right of association, “thc
lepislature actually intended to debar them from the right to strike and not from the right of
association” (ibid., p. 46).

In 1947, during the discussions of the Conference Committee on Freedom of Association,
an amendment was moved by the Government representative of India with a view to
excluding the police and armed forces from “the ficld of application of freedom of
association, because they were not authorised to lake part in collective negotiations and
had not the right to strike”. The Worker member of France opposed the amendment on the
ground that “public employees should enjoy full freedom of association™ and “a restrictive

* As of 3 February 2015, Convention No. 87 has been ratified by 153 member States. The
ratification status is found at: www.ilo.org/mormlex.

TMFAPROG-R-[CABIN-150207-1]-6 n.tocx



9,

10,

1L

Convention could not serve as a model for less advanced countries” and the amendment
was cventually rejected (doc. 4, p. 570).

In the event, the Conference adopted a resolution concerning freedom of association and
the right to organize and to bargain cotlectively without making any specific reference to
the right to strike. The Conlerence also decided to place on the agenda of its 31st Scasion
the questions of freedom of association and the protection of the right to organize with a
view to their consideration under the single-discussion procedure and to this end, 2
guestionnaire was drafied for the consultation of govermments (docs 6 and 9).

The questionnaire asked, inter alia, whether “it would be desirable o provide that the
recognition of the right of association of public officials by international regulation should
in no way prejudge the question of the vight of such officials to sirike™. Most governments
replied in the affirmative stressing that the recognitton of the right of association of public
afficials is withoul prejudice to the question of the right to strike (does 10 and 11). In
analysing the replies of governments, the Office noted that “several Governments have
cmphasized, justifiably 1t would appear, that the proposed Convention relates only to the
freedom of association and not to the right to strike, a question which will be constdered in
conneetion with Tiem VI {conciliation and arbitration) on the agenda of the Conference”
(doc. 11, p. 87).°

On the basis of the replics from the governments, a final report containing the text of &
proposed Convention wag placed before the 1948 session of the Conference for final
discussion and decision. The discussions at the Conference Committee on Freedom of
Aszoigtion and [ndustrial Relations did not address the right to strike, and the text of the
proposcd Convention was adopted with no substantive changes. Only the Government of
Portugal recalled that in their replies o the questionnaire, several governments stated more
or less explicitly that the drafting of the Convention should not imply the idea that public
servants are granted the right to strike, and associated itself to these reservations {doe. 13,
p. 232).

.2, Related developments after the adoption
of the Convention

12,

In 1955, a member of the Governing Body Committee on Standing Ovders and the
Application of Conventions and Recommendations suggested that the report form used for
the purposes of regular reporting on the application of Convention No, 87 could be
supplemented by including two additional questions relating to provisions in national
legislation restricting the right to strike and to provisions applicable with regard W [reedom
of association for public employees. The Committee noted, in this respect, that “the
Freedom of Association and Protection of the Right to Organise Convention does not cover
the right to strike” and considered that “it would not be advisable to include in the form of
anmual report a gquestion which would go beyond the obligations accepted by ratifying
States” (doc. 14, p. 188).

Refercnee to the right to strike in relation to Convention No. 87 was also made in two
resolutions adopted by the International Labour Conference. The Resolution concerning
the Abolition of Anti-Trade Union Legislation in the States Members of the International

*In 1948, the Office submitted a report to the Conference on the other aspects of industrial
relations, In relation to conciliation and arbitration, the report included a survey on domestic law
and practice concerning “temporary  legal restrictions of  strikes and  lockouts™  (doe, 12,
pp. J1HETLR).

TMFAPROC-R-[CABIN-150207-1}-En.docx
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Hi 1.

14.

Labour Organisation, adopted in 1957, makes express reference to Convention No, 87 in
its preamble and calls upon member States to ensure “the effective and unrestricted
exercise of tade union rights, including the right to strike, by the workers™ (doe. 15). The
Resolution concerning Trade Union Rights and Their Relation to Civil Liberties, adopled
in 1970, recalls that Convention No. 87 lays down “basic standards of frecdom of
association for trade union purposes™, “reaffirms the 1LO’s specific competence in the ficld
of freedom of association and trade union righis (principles, standards, supervisory
machinery) and of related civil liberties™ and invites the Governing Body to instruct the
Director-General “to prepare reports on law and practice in matters concerning freedom of
association and trade union rights and related civil liberties falling within the competence
of the ILO™, giving particular attention to a series of questions, including the right to strike
(doc, 16). * In contrast, the Resolution concerning the 40th anniversary of the adoption of
the Freedom of Assoclation and Protection of the Right to Organise Convention, 1948
(No. 87}, adopted in 1987 with a view to reeall the fundamental principles enshrined in the
Convention and launch an appeal for its ratification, contains no reference to the right to
strike (docs 17 and 18).

Mention should also be made of at least one initiative sugpesting that standard-setting
action should be undertaken with regard to the right to strike. [h October 1991, the
Government of Colombia requested the Dircetor-General “to include the question of a
Convention on the right to strike on the agenda™ of the Conference. The Governing Body
discussed this proposal in two congecutive sessions and whereus several voices were raised
in favour of an international instrument, or at least a peneral discussion on the subject, it
finally decided not to place an item concerning the right to strike on the agenda of the
Conference (docs 19 and 20).

Supervision of obligations arising
under or relating to Conventions

Committee of Experts on the Application of
Conventions and Recommendations

15, The Committee of Experts evaluates the conformity of national legislation on the basis of

regular reports recetved from member States and prepares country-specific comments. The
Committee is also responsible for carrying out on an annual basis a General Survey of
national laws and practices relating to a specific Convention or group of Conventions,
chosen by the Governing Body, In fulfilling its functions over the years, the Committee
has commented extensively on the duties and obligations arising out of Convention Mo, 87,
ingluding with regard to the protection of the right to strike. ®

*In yet another Resolution eoncerning the Policy of Colonial Oppression, Racial Diserimination
ane Fiolation of Trade Union Rights Pursued by Portugal in Angola, Maozambigue and Guinea.
Bissau, adopted in 1972, the Conference referved Lo “Portuguese trade union legistation which is in
open and flagrant contradiction with the tetter and the spitit of 1LO standards™, in particular
Convention No, 87, and considered that the workers of Angola, Mozambique and Guinea-Bissau
were “denied hasic trade union rights ineluding, above all, the right o set up (ree and democratic
trade unions and to join them, the right of assembly, the right to elect their officers freely and the
right 1o strike”,

" The Committee of Experts was established in 1926 as a distinguished body of 20 independent
authorities appointed by the Cioverning Body to serve in their personal capacities. ‘The Commitles
draws up bwo types of comments: observations in cases of serious failure to comply with obligations

TMFAPROC-R-[CABIN-150207-1]-En.docx



16. To date, the Committes of Experts has prepared five General Surveys on Convention
No. 87. In the 1959 General Survey, the Committee of Bxperts reviewed state praclice as
regards legal restrictions on the right to strike and indicated that:

the problem of the prohibition of strikes by workers other than public officials acting in
the name of the public powers ralses questions which are oflten complex and delicate. It ix
certain that such a prohibition may semetimes constitute a considerable restriction of the
potential activities of trade unions. ... there is a possibility that this prohibilion may run
counter to Articte 8, paragraph 2, of the Freedom of Association and Protection of the Right to
Organise Convention, 1945 (No. 87), according to which “the law of the tand shall not be such
as to impair, nor shall it be so applicd as to impair, the guarantees provided for” in the
Convention, and especially the freedom of action of trade uttion orpanisations in defence of
their occupational interests: it is therefore necessary that, in every case in which certain
workers are prohibited from striking, adequate guarantees should be accorded to such workers
in order fully o safepuard their interests (doe. 21, para. 68).

¥7. In the General Survey of 1973, the Committee of Experls elaborated further on the various
types of restrictions applicable (o the right to strike in different countries and concluded
that “a general prohibition of strikes constitutes a considerable restriction of the
opportunities open to trade unions for furthering and defending the inferests of their
members (Article 10 of Convention No. 87) and of the right of trade unions to organize
their activities (Article 3)” (doe. 22, para. 107). Turning to special categorics of workers,
capecially public servants and workers in essential serviees, the Committee stated that:

with regard to the Former, it may be considered that the recognition of the principle of
frecdom of association does not necessarily imply the right to strike, .. Strikes in essential
services are also forbidden in a number of countries ... . The Committee on Freedom of
Association has called attention to the abuses that might arise oul of an excessively wide
definition in the law of the term “essential services™ and has suggested that the prolibition of
strikes should be confined to services which are essential in the strict sense of the term. {(ibid,
pata, 1093,

The Committee of Experts concluded that “in all the cases where strikes may be prohibited
for certain workers, particularly civil servants and persons engaged in essential services, it
is important that sufficient guarantecs should be accorded to these workers in order to
safeguard theiv interests™ (bid., para. F11).

18. In the 1983 General Survey, the Committee of Experts expressed the view that “the right to
strike is one of the cssential means available to workers and their organisations for the
promotion and protection of their economic and social interests” (doc. 23, para. 200). After
making reference to Article 8 of the International Covenant on Economie, Social and
Cultural Rights ® and the Furopean Social Charter as recognizing explicitly the right to

under & Convention, and direct requests which deal with technical issues or maters of secondary
importance, General Surveys are cstablished mainty on the basis of reports submitted by all member
States under article 19 of the Constitution (whether or not they have ratified the concerned
Conventions) and information communicated by employers’ and workers’ organizations. These
surveys allow the Committee of Experts to examing the Jwpact of Conventions and
Recormmendations, to analyse the difficclties indicated by governments as impeding their
application, and to identify means of overcoming these obstacles,

& Article & of the Covenant reads as Tollows:

b, The States Parties to the present Covenant undertake to ensure:

(a) The right of cveryone to lorm trade unions and join the trade union of his choiee, subject
only to the rules of the organization congerned, for the prometion and pratection of his
ceonomic and social interests, No restrictions may be placed on the exereise of this right
other than those prescribed by law and which are necessary in 2 demoeratic society in
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19.

strike at the international and regional levels respectively, the Committee of Experts
reiterated its position that “a general ban on strikes seriously limits the means at the
disposal of trade unions to further and defend the inter¢sts of their members (Article 10 of
the Convention) and their right to organize their activities (Article 3) and is, therefore, not
compatible with the principles of freedom of association™ (ibid., para. 205), Reviewing
national laws imposing specific restrictions on strike action, the Committes reaffirmed that
“the principle whereby the vight 1o strike may be limited or prohibited in the public service
or in cssential services, whether public, semi-public or private, would become meaningless
if' the legislation defived the public service or essential services too broadly™ (ibid.,
para. 214) and also suggested that “restrictions relating to the objectives of a strike and to
the methods used should be sufficiently reasonable as not to result in practice in a total
prohibition or an excessive limitation of the exercise of the right to strike™ (ibid,,
para. 226).

The General Survey of 1994 contained an entire chapter on the right to strike. For the first
time, the Committee of Experts” analysis 1s preceded by some general observations on the
process which has led the Committee to establish certain principles on this subject. The
Committee observed, in this connection, that “although the right to strike is not explicitly
stated in the 11O Constitution or in the Declaration of Philadelphia, nor specifically
recognized in Conventions Nos 87 and 98, it seemed to have been taken for granted in the
report prepared for the first discussion of Convention No. 87 and added that “during the
discussions at the Conference in 1947 and 1948, no amendment expressly establishing or
denying the right (o strike was adopted or even submitted” (doc. 24, para. 142). The
Committee went on to say that “in the absence of an express provision on the right to strike
in the basic texts, the 1,0 supervisory bodies have had to determine the exact scope and
meaning of the Conventions on this subject” (ibid., para. 145), and recalled its views
expressed in the three previous General Surveys on the compatibility of a4 general
prohibition of strikes with Convention No. 87 by stating that its “reasoning is based on the
recognized right of workers® and employers® organizations to organize their aclivilies and
to formulate their programmes for the purposes of furthering and defending the interests of
their members (Articles 3, 8 and 10 of Convention No. 87)." (ibid., para. 147), Refemring
specitfically to Article 3, the Committee expressed the opinion that “the ordinary meaning
of the word ‘programmes’ includes strike action™ and also that strike action is “an activity
of workers® organizations within the meaning of Article 3" (ibid., paras 148-149). In
concluding its general observations, the Committee confirmed “its basic position that the

the interests of national security or public order or for the protection of the rights and
freedoms of others;

(b)  The right of trade unions o establish national federstions or confederations anel the right
of the latter to form or join international trade-union organizations;

(¢) The right of trade unions to function freely subject to na limitations other than those
preseribed by law and which are noceasary in a democtatic sociely in the interests of
national securily or public order or for the protection of the rights and freedoms of
others;

(dy The right to strike, provided that it is exercised in conformity with the laws of the
particular country.

2. This article shall not prevent the imposition of lawtul restrictions on the exercise of
these rights by members of the armed forces or of the police or of the administration of the
State,

3. Nothing in this article shall authorize States Parties to the International Labour
Organisation Convention of 1948 conceming Fresdom of Association and Protection of the
Right to Organize to take legislative measures which would prejudice, or apply the law in such
a manner as would prejudice, the guarantess provided for in thal Convention.
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right to strike i an intringic corollary of the right to organize protected by Convention
No., 877, but added that “the right to strike cannot be considered as an absolute right: not
only may it be subject to & general prohibition in exceptional circumstances, but it may be
governed by provisions laying down conditions for, or restrictions on, the exercise of thig
fundamental right™ (ibid., para. 151).

20, In the 2012 General Survey, the Committes of Experts explained at the outset that:

it was mainly on the basis of Article 3 of the Convention, which sets owt the right of
workers’ organizations to organize their activitics and to formulate their programmes, and
Article 10, uncler which the objective of these organizations is to further and defend the
intergsts of workers, that a number of principles relating to the right to sirike were
progressively developed by the Commitlee on Fresdom of Association as a specialized
tripartite body (as of 1952), and by the Committee of Experts {as of 1939, and esscntially
taking into consideration the principles established by the Committee on Freedom of
Association) {doc. 25, para. 117).

The Committee observed that the Yabsenee of a concrete provision is not dispositive, as the
termns of the Convention must be interpreted in the light of its object and purpose” and
while recognizing the preparatory work as an important supplementary interpretative
source, drew attention to “other interpretative factors, in particular, in this specific case, to
the subsequent practice over a period of 52 years” (ibid., para. 118). The Committee
reaffirmed that “the right to strike derives [rom the Convention”, and took the view that
“the principles developed over time on a tripartite basis should gve risc to little
pontroversy” as they only sought to ensure that thig right wag duly recognized and
protected in practice (ibid,, para. 119).

21. A large number of observations that the Committee of fixperts addresses every year on the
application of standards related to freedom of association contain comments on a broad
spectrum of issues concerning the scope and purpose as well as the conditions for the
legitimale exercise of the right to strike. These comments by and large draw upon the
conclusions of the Committes on Freedom of Association on a number of issues outlined
in paragraphs 45-48 below,

22. Generally speaking, the Committee of Bxperts' recotmmendations in matters related to the
exercise of the right to steike meet with the acceptance of the governments concerned, as
shown by the steps undertaken by many, which are often acknowledped with satisfaction
by the Committee. However, at times, governments cxpress their disagreement with
specific findings of the Committee of Experts concerning compliance with Convention
No. 87 with respect to the right to strike.

23, Finally, reference should be made to the clarifications provided by the Comumitice of
Bxperts in its 2011 report (doc. 26, para. 12, p. 9) concerning the methods followed when
expressing its vicws on the meaning of the provisions of Conventions. The Corunittee
indicated, in this respect, that:

it constantly and consistently bears in mind all the different methods of interpreting
treaties recognized under international public law, and in particular under the Vienna
Convention ot the Law of Treaties, 1969. In particular, the Committes has always paid due
regard to the textual meaning of the words in light of the Convention®s purpose and object as
provided for by Article 31 of the Vienna Convention, giving equal consideration to the two
authentic languages of 1LO Conventions, namely the English and French versions {Asticle 33),
In addition and in accordance with Articles 5 and 32 of the Vienna Convention, the
Committee takes into account the Organization’s practice of examining the preparatory work
teading to the adoption of the Convention. "This is especially important for ILO Conventions in
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view of the tripartite nature of the Organization and the role that the tripartite constituents play
in standard setting, 7

.2, Conference Committee on the
Application of Standards

24.

25

26.

27.

As an cssential component of the [LO supervisory system, the Conference Committee on
the Application of Standards complements the work of the Commitice of Experts by
adding its wipartite and political authority to the independent appraisal undestaken by the
Committee of Experts. * Following the technical examination of government reports
carried ouf by the experts, the parliamentary function of the Conferchee Committee offers
the opportunity for a broader exchanpe on issues related to compliance with international
labour standards, The Conlerence Commillee also discusses on an annual basis the general
surveys prepared by the Conunittee of Experts, thus engaging in a multifaceted debate on
topical matters of law and policy. The different General Surveys prepared by the experts
on Convention No. 87, in particular the views expressed on the right to strike, have
propressively given rise to strong arguments that eventually led to the current controversy.

In the context of the examination of the 1973 General Survey on Convention No. 87, the
Worker members indicated that “while it was often stated that the right to strike was not
protected by international labour Conventions, Convention No. 87 did provide for the rvight
of trade unions to orpanize their activities and formulate their programmes, and thus
implieitly guaranteed the right to strike™. For their part, the Government members of Japan
and Switzertand, referring specitically to the right to organize of public servants, ok the
view thal the Convention did not cover the right to strike in the public sector (doc. 27,
p. 544).

At the time of the Conference Comitles discussion of the 1983 General Survey on
Convention No. 87, the Worker members “welcomned the fact that the Committee of
Experts had considered that the right to sirike constituted one of the essential means at the
disposal of the workers for the defence and promotion of their intereste”™. The Governtent
member of Tunisia expressed disagreement with the interpretation which the Committee of
Lxperts had given to the concept of essential services and called for a better definition of
the difficult concept of the right to strike and the adoption of a specific international
Convention on this subject (doe. 28, pp. 31/13-31/14).

In 1989, several Employer members, while acknowledging that the Committee of Experts’
report was the very basis of the Conference Comnmittee™s work, indicated that they could
not share all the opinions and evaluations of the Committee of Experts, especially as “the
jurisprudence of the Committee of FExperts was sometimes unstable, evolving and
variable™, They noted that *the report of the Committee of Experts unfortunately contained
a number of over-interpretations especially regarding basic human rights Conventions and

" For more on the interpretative funetions of the [LO supervisory hodies in general, see Non-paper
on interprefation of international labowr Conventions, Fch, 2010, pp. 11-24 (doc. 54). For an
overvicw of the employers' and workers' views, sce Alfred Wisskirchen: *The standard-setting and
monitoring activilty of the 1LO: Legal questions and practical experience”, in [nternational Labour
Review, Vol, 144, 2005, pp. 253-289, and International Trade Union Confederation (ITUC): The
Fight it strike and  the [LO: The legal foundations, Mar. 2014, hoth available at
hps:/www.ilo.org/public/english/bureaw/|ey/c8 7interpret.hitm.

"“he Conference Cotimitice, set up under article 7 of the Standing Orders of the International
Labour Conference, is a standing tripartite bocy which examines every year the report published by
the Committes of Experts. The Conference Commiltee examines every year 25 individual cuses
among the most serious cases of failure to implement ratified Conventions and adopts conclusions.

10
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in particular Convention No. 87" and observed in this respect that a Convention had o be
interpreted in line with the principles laid down in the Vienna Convention on the Law of
Treaties while the role of the International Court of Justice as the ultimate arbiter should
always be borne in mind. The Worker members objected to what they considered a
dangerous stance, particulatly with respect to Convention No. 87. The Worker members
also observed that it was only normal that the doctrine of the Committee of Experts had
evolved but this did not imply incoherencies (doe. 29, p. 26/6, paras 21-22),

28. At the Conference Commillee discussion of 1990, the Employer members recalled that
they had a “different interpretation” from the Commitiee of Experts on the question of the
right to strike. They drow attention to the fact that “the Experts had progressively deduced
from Convention No. 87 a right to strike which was hardly limited™, which they could not
accept “not only because they considered the Experts’ opinion questionable in law but also
beeanse the issue touched divectly on employers® interests™. The Employers members
referred to the gencral rales of interpretation under Article 31 of the Vienna Convention on
the Law of Treaties (ordinary meaning of the terms used, object and intent of a provision,
and subsequent practice by the parties) and noticed that despite the considerably diversity
in stale practice regarding the regulation of the right to strike, the Committes of Experts
“had given a very natrow interpretation of the acceptable legal limits on this right, which
had resulted in an enormous gap between the practical application of Convention No. 87
by member Stales and its interpretation by the Committee of Kxperts™ (doe, 30, p. 27/6,
paras 23-24),

29. The same point was raised again in 1992, when the Employer members pointed to the
“gxpansive application of the right to strike [by the Committee of Hxperts] even though the
legislative history of Convention No, 87 did not refate to it”. They stated that “from 1960
through the 1980 the Committee of Experts had concluded that those Conventions
[Conventions Nos 87 and 98] contain an cver-widening right to strike, including sympathy,
political and solidarity stokes, [while] they applied a narrower and narrower definition of
cssential services”, which made the Hmployer members wonder “at what moment evolving
Committee of Experts’ inlerpretations became ‘valid and penerally recognised™ {doc. 31,
p. 27/%, para. 22). In contrast, the Worker members expressed “their support for the
principles applied by the Experts as a whole, including the right to strike”™ and observed
that Y4 State which does not apree with the Commillee of BExperts’ views may take the
matter to the International Court of Justice but it should not expect the Conference
Cormmittee to contradict the Committes of Experts on points of law™ (ibid.,, p. 27/5,
paras 23-24).

30 At the Conference Committee discussion of 1993, the Employer members reiterated that
Convention No. 87 did not regulate the right to strike since “the text of the Convention did
not mention it, and the preparatory work showed the Conference had reached no consensus
on the matler” {doc. 32, p. 25/9, para. 58). For the Employer Vice-Chairman of the
Conference Committee:

the only measuring rod for the inlerpretation of Conventions is international customary
law as well as international law in the written form set forth in Articles 31 and 32 of the
Vienna Convention on the Law of Treaties. ... none of the interpretation methods that are
relevant under international law allows for the “ereation” of an extremely broad right to strike
to be dertved from Convention No. 87, such has been gradually developed by the Committee
of Experls, Neither the text nor any discernible agreement between the signatory States or
their subsequent conduct allow for such an interpretation. On the contrary, in the drafling of
Conventions Nos 87 and 98, it was clear that issues of the right to strike were not 1o be dealt
with. ... lmiplicilly, the vight to strike developed by the Commiltee of Bxperts i3 virtually
unfimited and the repulatory scope of the member States therefore tends to be non-existent,
The formulae developed by the Committee of Experts, which allow almost any type of strike
and proscribe almost any restriction as being contrary to international law, cannot be justified
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on the basts of any interpretation instrument derived from Convention No. 87 (ibid.,
P 28/11).

For their part, the Worker members “strongly supported the views of the Committee of
Experts with regard 10 the right to strike, which were in accord with the case law of the
Committee on Freedom of Association™. Considering the BEmployers® criticism  as
politically rather than legally motivated, they stated that “the right to strike was inseparable
from the notion of freedom of association™ and recalled that “the Committee of Experts’
interpretation of the right to strike in Convention No. 87 had been accepted over many
years” (ibid., p. 25/10, para. 61).

This last point was raised again at the plenary discussion of the Conference Comimittee
report, where the Worker members argued that according to Article 31 of the Vienna
Convention, “it matters not whether all the contracting parties have explicitly agreed to the
interpretation of the Convention concerned. On the contrary, silence can be taken as
consent. ... it is necessary 1o take into account any subsequent practice in the application
of the treaty which establishes the agreement of the parties regarding its interpretation. For
many years, there has been absolutely no contradiclion by the Fmployers on the
Conference Committee as regavds the existing case law” (ibid., p. 28/16), Reacting 1o this
argument, the Employer members referred to the momentous change in world relations,
particularly the demise of the strugple between east and west, and indicated that
“disagreements that the Employers have always had with just a (cw inlerpretations by the
Experts, particularly conceming the right to strike, were muted in a show of solidarty to
preserve the supervisory machinery. ... For the most part the Conference Committes
follows the findings and interpretations of the Experts, but this does not mean that the
Conference Committee is a rubber stamp for the Experts™ (ibid., p. 28/17).

In 1994, during the discussion of the Committee of Experts’ General Survey on
Conventions Nos 87 and 98, several Government members expressed general agreement
with the Committee of Experts’ position on strikes as an indispensable corollary of
frecdom of association, and emphasized moreover that the Committee had explained that
this was not an absolute right, The Govermment member of Venezuela, in particular, took
the view that the Experts had adopted a more flexible and dynamic interpretation to a
literal and dogmatic one, taking into account not only the text, but also its precedents, in
the context of its adoption and the changes which had occurred. The Government members
of Belarus and of Portugal, however, expressed some doubts about certain principles on the
exercise of the right to strike put forward by the Committee of Experts as rules of
international law. The Employer members stressed that they absolutely could not accept
that the Commitice of Experts deduced from the text of the Convention a right so
universal, explicit and detailed. Referring to the preparatory work that led to the adoption
of Convention No. §7, and rejocting the experts’ axiomatic and unconditional acceptance
of the right to strike despite the absence of explicit and conerete provisions on the subject,
the Employer members considered that “the interpretation of the Committee of Expetts
was creating and developing law™. They added that “they were not so much eriticizing the
fact that the Committee of Experts wanted 1o recognize the right to strike in principle, but
rather that it took as a point of departure a comprehensive and unlimited tight to strike™,
The Employer members recognixzed that an extensive right 1o strike did indeed exist in
some countries, but this was a matter of national law and not a right established by (1.0
instruments or derived from them. They also drew allention to the fact that the experts
gradually expanded their views on the matter from one paragraph in the General Survey of
1959 to an entire chapter and no less than 44 paragraphs in 1994, In these circumstances,
they suggested that it would seem reasonable to submit the question of the right (o strike to
the legislator of the ILO, that is, the International Labour Conference, with a view to
adopting after sufficient preparation specific regulations. The Worker tembers found that
a new discussion at the Conference of an essential aspect of & fundamental Convention
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dealing with human rights as Convention No. 87 was not a good idea as it might paralyse
tripartism and the 11O (doc, 33, paras 85, 115-148).

34. Al the Conference Committee discussion of 1997, in response 1o an observation made by
the Worker mombers that the Employer members have started openly eriticizing the
tripartite Clormmittee on Freedom ol Association for its approach (o the right to strike, the
Employer members acknowledged that “the principle of industrial action, including the
right to strike and lockouts, formed part of the principles of freedom of association as set
out in Convention No. 87" but clarificd that “their criticisms were aimed at all the detailed
jurisprudence developed over the years on the basis of these principles™ (doc. 34, p. 19/35,
paras 99—100), In 2001, in the context of the Conference Comnittee examination of an
individual case, the Government member of Germany stated that “contrary to the position
taken by the Employer members, the tight to strike was an essential component of freedom
of association, deapite the fact that it was not expressly coversd under Convention No. 87,
Accordingly, it was the right of the Committee of Experts and the Conference Committee
to address this issue, and the Committee should urge the Government to conduct a
comprehensive review of the national legislation that unacceptably limited trade union
aclivities” (doe. 35, p. 2/23).

35, In 2012, the General Survey on the fundamental Conventions concerming righis at work in
light of the 2008 Social Justice Declaration came up for discussion before the Conference
Committee  on  the  Application  of  Standards. The Fwployer members,  while
acknowledging that a right to strike existed at the national level in many jurisdictions, “did
not at all accept that the comments on the vight to strike contained in the General Survey
were the politically accepted views of the ILOs tripartite constituents™ and “fundamentally
objected Lo the Experts® opinions concerning the right to strike being received or promoted
as soft law jurisprudence™. They considered that the situation was particularly important
since General Surveys were published and distributed worldwide without any prior
approval by the Conference Comminee and also because the fundamental Conventions
were embedded in many international instruments such as the UN Global Compact and the
QECD Guidelines for Multinational Enterprises (doc. 36, para. 82). The Employer
members recalled that the mandate of the Committee of Experts was to comment on the
application of Convention No. 87 and not {o interpret a right to strike into Convention
No. 87, and also objected to the use of the Committee on Freedom of Association cases by
the Committee of Experls when inlerpreting the right to strike as this added to the
confusion and lack of certainty of the supervisory system (ibid., para. 147),

36. For their part, the Worker members reaffinmed their position that “the right to strike was an
indispensable corollary of treedom of association and was clearly derived from Convention
No. 87", They also recalled that “the Comunittee of Experts was a technical body which
followed the principles of independence, objectivity and impartiality [and] it would be
wrong to think that it should modify its case law on the basis of a divergence of opinions
among the constituents™ (ibid., para. 85). The Worker members indicated that “without that
right, workers would not be in a position to exert any influence in collective bargaining”
and stressed that “questioming the right to strike as an integral part of freedom of
association would mean that other rights and freedoms were meaningless in praclice”
(ibid., para. 86).

37, With a view to clarifying the mandate of the Committee of Experts with regard (o the
General Survey, the Employers proposed that the following clarification be inserted in the
General Survey before publication: “The General Survey is part of the regular supervisory
process and is the result of the Commitice of Experts’ analysis. It is not an agreed or
determinative text of the [LO tripartite constituents™ (ibid., para. 150). The Worker
members indicated that they “could not agree to the inclusion of a disclaimer in the
General Survey, which was the result of analyses undertaken by the Committee of
Experts” (ibid., para. 186}, and eventually negotiations on this proposal broke down. The
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39,

40,

two groups being urable to draw up a list of individual cases, the Committee on the
Application of Standards failed, for the first time since its creation in 1926, (o complete its
wark with respect to article 22 of the Constitution,

During the general discussion of the Conference Committee, the Government member of
the United States “expressed appreciation of the Committee of Experts for its continuing
etforts to promote better understanding of the meaning and scope of the fundamental
Conventions, including the right to strike”, while the Government member of Norway
stated that Norway “fully accepted the position of the Committee of Experts that the right
to strike was a fundamental right protected under Convention No. 87" (ibid., para. 90).

In 2013, to prevent any recurrence of the fmlure of 2012, the Employers’ and Workers®
groups reached a compromise to address their disagreement on the question as to whether
the right to strike was included in Convention No. 87 with the inelusion in the conclusions
of cases that involved the issuc of the right to strike of the following sentence: *Ihe
Committee did not address the right to strike in this case, as the employers do not agree
that there is a right to strike recognized in Convention No. 877 (doc. 37, para, 232). In their
plenary statements, the two groups explained how they interpreted this compromise
solution, For the Employers’ group, although this phrase is not perfect, it makes two things
transparent: first, there is no agreement in the Committee that Convention No., 87
teeopnizes a tight to strike, and second, in the absence of consensus on this issue, the
Committee is not in a pogition to ask govermnents to change their internal laws and
practices with regard to strike issues (ibid, p. 19/3). For the Workers® group, the sole
objective of this concession was to avoid the failures of 2012 and, in this sense, this
approach would not be repeated. They reiterated that:

seeking 1o have the eight to strike legislated for at the national Jevel alone places the
government of the member Stale concerned in an unequal batance of power in which the main
weight falls to its advantage. ... By taking this line, the Employers ave simply repudiating
texts such as Article 8.1(d) of the International Cavenant on Economie, Social and Cultural
Rights, Article 6.4 of the European Social Charter of 1961 and also the Additional Protocol to
the American Convention on lluman Rights in the Area of Economie, Social and Cultural
Rights {ibid., p. 19/6),

At the 103rd Session of the International Labour Conference, in June 2014, the Employer
members indicated that the divergence in vicws between the Conference Committee and
the Committee of Experts on the question of the interpretation of the right to strike needed
10 be addressed and proposed “a fresh tripartite examination of this subject in light of the
overall current industrial relations in member States™. In the meantime, the Employer
members were [avourable to the inclusion of the same sentence that had been agreed upon
by the social partners the previows year (doc. 38, paras 50-51). The Worker members
refused to submit conclusions that became non-consensual as soon as it concerned the
interpretation of Convention No. §7, and considered that “accepting once again the
reservations put forward by the Employer members on the eases concerning Convention
No. 87 would give the impression that a tacit jurisprudence in relation to freedom of
association cases was creeping into the Committee™ (ibid., para. 209).

I.3. Complaints as to the infringement of

freedom of association

t.3.1, Governing Body Committee on Freedom of Association

41,

The Governing Body Committee on Freedom of Association has developed over the years
a body of detailed principles relating to trade union rights, including the right to strike — a
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body of principles that have often been reflected in positions taken by the Commiltee of
Experts with respect 1o the vight to strike (doc. 39, pp. 109-136), ? As carly as the first yoar
of its operation, the Governing Bedy Committee on Freedom of Association ™ propounded
the principle that “the right to strike and that of organising trade union meetings are
essential elements of trade union rights” (Case No. 28, United Kingdom—Jamaica, 1952,
pars, 68}, i 1956, the Committee on Freedom of Association realfirmed that the right 1o
strike “is generally regarded az an integral part of the general right of workers and their
organisations to defend their economic interests™ (Case No. 1H], USSR, 1956, para. 227),
while in the years that followed, the Committee further stressed that freedom of association
and the right to strike were linked by arguing that “allegations relating to prohibitions of
the right to strike are not outside its competence when the guestion of freedom of
association is involved” (Case No. 163, Myaumar, 1958, para. 51; Case No. 169, Turkey,
1958, para. 297).

42. These carly findings of the Committee on Freedom of Association met with the opposition
of the representative speaking on behalf of the Employers who felt bound to “oppose any
attempt by the Clommittee to depart From the field of freedom of association proper and
encroach on that of the right to strike™. He pointed out that “there were no provisions
concerning the right to strike either in the Constitution or in any of the Conventions
adopted by the International Labour Conference”™ and considered it important to “define
the position of the Employers in reapect of freedom of association because the 1RO was
opening up & new and particularty delicate branch of its activitics in this fleld and was
making an experiment which [had to] be conducted with great caution™ (doc. 40, p. 38).

® For an overview of the principles regarding the right to strike laid down by the Committee on
Freedom of Association, see B, Gernigon, A. Odero and H. Guidao: L0} principles concerning the
right to strike®, in fmternational Labour Review, Vol 137, 1998 pp. 441-481; J. Hodges-Acherhard
and A, Qdera: “Principles of the Commiltee on Freedom of Association concerning strikes™ in
International Labour Revieve, Vol 126, 1987, pp. 543563, See also AL Quderg and M M. Travieso:
“fl.e Comité de I liberté syndicale”, in F-C. Javillier and B. Gemnigon (eds): Les normes
imernationales da travails wn patrimoine pour DVoavenir - Mélanges en honneur de Nicolas
Falticos, 2004, pp. 159-216, These articles may be accessed at: https://www.ilo.org/public/english/
bureaw/leg/c87interpret. hfm,

"'The Committee on Freedom of Association was sel up in 1951 for the purpose of examining
complaints about vielations of freedom of association, whethor or not the country concerned had
ratified the relevanl Conventions Nos 87 and 98, Complaints may be brought against a member
State by employers” and workers® organizations, The Commitiee on Freedom of Association is
composed of an independent chairperson and six representatives each from the Government group,
the Employers™ group and the Workers” group. When the Committee on Freedom of Association
decides 10 receive a case, it extablishes the facts in dialogue with the government concerned, 10t
finds that there has been a violation of freedom of association standards or principles, it issues a
eeport through the Governibg Body and makes recommendations on how the situation could be
remedied, Governments are subsequently requested to report on the implementation of its
recommendations. The Commitiee on Freedom of Association often transmits legislative aspects to
the Committee of Experts when the relevant Convention has been ratified. In over 60 years of
operation, the Committee ob Freedom of Association has examined approximately 3,000 casss.

" In some early cases, the Committes on Freedom of Association concluded, however, that in so far
a5 the right to strike was not specifically dealt with in Convention No. 87, no opinion could be given
on the question as to how far the vight 10 sirike in general should be regarded as constituting a trade
union rights see Case No. 60, Japan, 1954, pava. 53; Case No, 102, South Afvica, 1955, para. 154,
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43,

44.

46.

47.

48.

Ever ginee, the Committee has consistently taken the view that the right to strike is “an
imringic corollary 1o the right to organize protected by Convention No. 877, that it
constitutes “a fundamental right of workers and of their orpanizations”, and also that it is
“an essential™ or “legitimate™ means of defending their cconomic and social interests,

Beyond the basic finding (hat the right to sirike derives from the broad provisions on
freedom of association set out in Convention No. 87, the Committee on Freedom of
Association has developed numerous principles on the scope of the right 1o sirke, the
conditions for its exercise and permissible restrictions.

Concerning preconditions for the excrcise of the right to strike, for instance, the Committee
has indicated that compulsory arbitration may be an acceptable alternative to industrial
action only with good reason, such as in the public service, essential services or in the
event of an acute nationsl crisis (sece, for instance, Case No. 2329, Turkey, 2005,
para. 1275).

As regards the permissible objectives of strike action, the Commitice on Freedom of
Association has recognized that strikes that are purcly political in character do not fall
within the scope of freedom of association (sce, for instance, Case No. 10067, Argentina,
1982, para. 208), that trade unions should be able to have recourse to protest strikes (see,
for instance: Case No. 2094, Slovakia, 2002, para. 135; Casc Np. 2251, Russian
Federation, 2004, para. 285), that a general prohibition of sympathy strikes could lead to
abuse (sce, for instance, Case No. 2326, Australia, 2005, para. 445), and that atrikes with
mixed cconomic and political objectives may under certain circumstances be regarded as
legitimate (see, for instance: Case No. 1793, Nigeria, 1994, para. 603; Casc No. 1884,
Swaziland, 1997, para, 684),

With respect to implications of strike action on public welfare, the Committec on Freedom
of Association has observed that the right 10 sirike may only be restricled or prohibited in
the following narrowly defined and carefully circumscribed sitvations: in the public service
only for public servants exercising authority in the name of the State; in essential services
in the strict sense, that is, in services the interruption of which would endanger the life,
personal safety or health of the whole or part of the population; in the event of an acute
national emergency for a limited period of time (see, for instance: Case No. 1581,
Thailand, 2002, para. 111; Case No. 2257, Canada, 2004, para. 466; Case No. 2244,
Russian Federation, 2005, para. 1268; Case No. 2340, Nepal, 2005, para. 645; Case
No. 2383, United Kingdom, 2005, para. 759).

In relation (o the penallies that may be imposed o workers for participaling in a legitimate
strike, the Commitlee on Freedom of” Association has found that although pay deductions
proportionate to the length of the strike may be acceptable, workers should not suffer
dismissal on grounds of their participation or organization of a legitimate strike (see, for
ingtance: Case No.o 2141, Chile, 2002, para, 324; Cage No, 2281, Mauritius, 2004,
para, 633), nor should they be subject to any other discrimninatory practices (see, for
instance, Case No. 2096, Pakistan, 2001, para. 446). The Committee has also expressed the
view that all penaltics in respect of illegitimate actions linked to strikes should be
proportionate to the offence (see, for instance, Case No. 2363, Colombia, 2005, para, 734),
while arbitrary arrests, detention, the use of torture and the imposition of compulsory
Iabour are all unacceptable violations of civil liberties (see, lor instance: Case No. 2048,
Morocen, 2000, para, 392; Case No. 1831, Bolivia, 1995, para. 396).

Y For recent realfivmation of those findings in the Commiltee's extensive case law, see Case
Mo, 2238, Cuba, 2003, para. 522; Case No. 2305, Canada, 2004, para. 505; Case No. 2340, Nepal,
2005, para, 645; Case No, 2363, Zimbabwe, 2003, para. 1665,
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II1.3.2. Fact-Finding and Conciliation Commission on
Freedom of Association

49. In 1964, a Fact-Finding and Conciliation Commission on Freedom of Association ™ was
appointed to cxamine the case concerning persons employed in the public sector in Japan.
The Commnission “noting that there is no decision of the International Labour Conlerence
defining the extent of the right to strike i public services, endorsed the principles
catablished by the Governing Body Comimittee on Freedom of Association™, in particular
that, with respect to limitations of the right o strike, the relevant lepislation should
diatinguish batween publiclty owned undertakings that are genuinely essential because their
interruption may cause serious public hardship and those which are not, and also that
whete strikes in essential services are restricted or prohibited, adequate guarantees should
be provided to safeguard to the full the interests of the workers thus deprived of an
essential means of defending occupational interests (doc, 41, p. 516),

&80, Another Fact-Tinding and Coneiliation Cominission on Freedom of Association was
appointed in 1991 to cxamine a complaint of infringements of trade union rights in South
Alries, I itg report, the Commission described the situation concerning the coverage of the
right to strike by international labour standards as follows: “While in international law the
right to strike is explicitly recognized in certain texts adopted at the intemational and
regional levels, the 1.0 instruments <o not make such a specifle reference. Article 3 of
Convention No, 87, providing as it does for the right of workers” organizations “to
organise their admimtsiration and activitics and to formulate their proprammes”, has been
the basis on which the supervisory bodies have developed a vast jutisprudence relating to
industrial action. In particutar, they have stated as the basie principle that the right to strike
is one of the essential means available to workers and their organizations lor the promotion
and protection of their economic and social intergsts. The exercise of this right without
hindrance by legislative or other measures has been consistently protected by the ILO
principles. At the same time certain restrictions have been seen as acceptable in the
circumstances of modern industrial relations™ (doc. 42, para. 303). As a result, in
formulating its conelusions, the Commission drew on the principles refined by both the
Committee of Experts and the Committee on Freedom of Associalion on a number of
issues, including the recourse Lo protest strikes (ibid., para. 647), the limitations of strikes
in essential services in the strict sense (ibid., para. 6534), the imposition of criminal
sanctions and the dismissal of wade unionists for exercising the right to strike (ibid.,
paras 667-668), as well as the limits of strike action in the public sector Gbid., para, 730}

iL.4. Article 24 representations and article 26
complaints as to the observance of
ratified Conventions

51. As indicated above, the Conslilution provides for two special supervisory procedures; the
representation procedure, set out in articles 24 and 25, grants an industrial association of
employers or of workers the right to present to the Governing Body a representation
against any member State which, in its view, has failed to secure in any respect the
effective observance within its jurizdiction of any Convention to which it is a party. In

2 Ihe Fact-Finding and Conciliation Commission on Freedom of Association was established in
1950 at the request of the Economic and Social Council of the United Nations. It 15 a neutral body
composed of nine independent persons. Unlike the Committee on Freedom of Assoctation, this
mechanism may only be activated with the consent of the government concerned, and therefore has
been rarely used in pragtice. To date, only six complaints have heen examined by Fact-Finding and
Coneiliation Commissions,
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V.

54.

addition, under articles 26-34 of the Constitution, a complaint may be filed against a
member State for not complying with a ratificd Convention by another member State
which ratified the same Convention, a delepate to the International Labour Conference or
the Governing Body in its own capacity.

Representations concerning the application of Conventions Nos 87 and 98 are generally
referred for examination (o the Committee on Freedom of Association. There have been
20 Article 24 representations on Convention No. 87, of which four referred to the right to
strike. In adopling its conclusions, the Committee on Freedom of Association has often
reaflirmed that “[it] considers the right to strike to be a legitimate means of defending the
workers” interests” (doc. 44, para. 140), and that “it deems strike action to be legitimate
only when exercised peacefully and without intimidation or physical constraint™ (ibid,,
para. 141}, The Committee has recatled that “the right to strike may be restricted or
prohibited: (1) in the public service only or public servants exercising authority in the
name of the State; or (2) in cssential services in the strict sense of the term (that is, services
the interruption of which would endanger the life, personal safety or health of the whole or
part of the population)” (doc. 46, para. 55). It has also considered that “nobody should be
deprived of his liberty or subjected to penal sanctions for the mere fact of organizing or
partteipating in a peacelul strike™ (doc. 43, para. 99), and further specified that sanctions
for strike action coutd only be imposed “solely in cases in which the action is not in
conformity with the principles of freedom of association and should not be
digsproportionate with the severity of the offence involved” (doc. 45, para. 62).

Article 26 complaints may give rise to the appointment of a Commission of Inguiry,
composed of three independent members, which is responsible for carrying out a full
investigation of the complaint, ascertaining all the [acts of the case and making
recotmmendations on measures to be taken. In a Commission of Inquiry report adopted in
1968, it was stated that while “Convention No. 87 conlains no specific puarantee of the
right to sirike, ... an absolute prohibition of strikes would constitute & setious limitation of
the right of organisations to further and defend the interest of their members (Article 10 of
the Convention} and could be contrary to Article 8, paragraph 2, of the Convention, under
which “the law of the land shall not be such as to tmpait, nor shall it be so applied as Lo
impair, the guarantees provided for in this Convention”, including the right of unions to
organize their activities in full freedom (Article 3)” (doc. 47, para. 261). In another
complaint examined in 1982, the Commission of Inquiry came to the conclusion that even
though “Convention No. 87 provides no specific guarantee concerning strikes, the
supervisory bodies of the 1LO have always taken the view — which is shared by the
Commigsion - that the right to strike constitutes one of the essential means that should be
available to trade union organisations for, in accordance with Article 10 of the Convention,
furthering and defending the interests of their members™ (doc. 48, para. 517). Finally, the
Commission of Inquiry appointed in 2010 to examine the observance of Conventions
Nos 87 and 98 by another member State confirmed that “the right to strike i an intrinsic
corollary of the right to orpanize protected by Convention No. 877 (doc. 50, para. 575).
There have been six article 26 complaints, of which five referred to the right to strike.

Rules of international law on treaty interpretation

The sigoificance of the information provided in respect of the circumstances of the
adoption of Convention No. 87, and of the positions taken by the supervisory system in
relation to the right to strike, may be assessed in the light of the principles and rules of
international law applicable to treaty inderpretation, in particular the 1969 Vienna
Convention on the Law of Treaties (doc. 51).

18
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55, The ILO’s supervisory bodies have no authority to interpret authorttatively international
labour Conventions - such authority being vested cxclusively with the International Court
of Justice. At the same time, it is generally acknowledged that, in discharging their
responsibilitics, supervisory mechanisms may, as a maller of negessity, carry out some
degree of functional interpretation. As the scope and limits of such interpretative function
are not clearly established, it becomes haportant to consider the methods of interpretation
used by supervisory bodies in the light of the generally applicable international roles on
treaty interpretation.

56. According to Article 31 of the Vienna Convention, the principal method of interpretation is
to scek to establish in good faith the ordinary meaning of the terms of the treaty in their
comext and in the Hght of the object and purpose of the treaty, while taking also into
account any subsequent agreement between the partics, any subsequent practice reflecting
an agreement on interpretation, and any relevant rules of international law applicable in the
relations between the parties. Article 31 scems therefore 1o give precedence to a fexfual
approach (focus on the natural meaning of the words employed), which incorporates
however the prirciple of effectiveness (aim towards effective achicvement of the declared
or apparent object and purposc of the treaty) and also takes into consideration subsegquent
practice (how the eaty is applied or eperated by parties and authorized organs). Y
affinming that the right to strike iz an intrinsic corollary of the vight (o organize, the
Commiltee of Experts has opted for a dynamie, or teleological, interpretation of Articles 3
and 10 of Convention No. 87, which consists in adopting an interpretative approach that
clfectively responds to the object and purpose of these provisions.

57, Article 32 of the Vienna Convention provides that as supplementary means of
interpretation, the preparatory work and circumstances of adoption may be used to
determine the meaning of the terms of a treaty when the resull of an ipterpretation in
accordance with the preceding peneral rule leaves the meaning ambipuous or obseure, or
lcads to an absurd or unreasomable result, Being a “supplomenlary means™  of
interpretation, recourse to preparatory work may not be used as an autonomous o
alternative method of interpretation, distinet from the general rule, and may therefore have
only a subsidiary value, " These rules are widely recopnized todny as being part of
customary international law. '

Y gee O DO oand K. Schmalenbach (cdsy: VFienna Comvention on the Law of Treaties — A
Commentary, 2012, pp. 541-560. The principie of eflectiveness brings a teleotogical clement in the
general rule of interpretation in that a treaty is to be interpreted in a manner that advances the
latter®s aims (ut res magis valeat quem pereat), which implies @ contrario that any interpretation
thal would render the provisions ol a treaty inoperative or diminish theie practical effect is (o be
avoided. As regards subsequent practice, the consistent jurisprudence or practice of organs set up 1o
monitor the application ol a (reaty carry sipnificant weight i interpreting that teeaty, As the
International Coutt of Justice has held in the Dialle case, for the sake of clacity, legal security and
consistency, preat weight should be aseribed to the interpretation adopted by the independent body
that was established specifically 1o supervise the application of the treaty concerned; seo Ahmadou
Saclio Dialle (Rep, of Guinea v, Democratic Rep, of the Congre), Judgment (2010), para. 60,

HGee 0, DOt and K, Schmalenbach (eds): Vienna Convention on the Law of Treaties - A
Commentary, 2012, pp. 571-572. Article 32 is activated only where the application of the genceral
rule leads 1o a manifestly abswrd or unreasonable vesult, which in itself may be a matter of
subjective interpretation, especially since the absurdity bas 1o be “manifest™,

'® As the International Court of Justice stated for the first time in 1991 “Articles 31 and 32 of the
Vienna Convention may in many respects be considered as a codification of existing customary
international law on the point™; see drbitrgd Award af 31 July 1989 (Guinea-Rissan v, Senegal},
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58. However, according o Article 5 of the Vienma Convention, these basic rules of

interpretation are without prejudice to any specific rules applicable to treaties adopted
within international organizations. Such specific rules may include not only written rylos
but also unwritten practices and procedures of an organization. The function of Article 5 is
that of a general reservation clause, in the sense that the relevant rules of the organizalion
flex specialis) prevail, in cases of contlict, over the general rules set out in the Convention
(lex generalis), " Such specific rules of the organization may, in the case of the 1LO,
include the principle of the inadmissibility of reservations to international labour
Conventions due to the ripartite process of their adoption, It is recallted that Wilfred Jenks
— then Principal Deputy Director-General and former Legal Adviser of the 1O -
patticipating as an observer at the Vienna Conference, had asked for “a clear recognition
that an international organization might have a lex specialis that could be modificd by
regular procedures, in accordance with established constitutional processes™ noting that
“the principle that Conventions adopted within an international organization might be
subject to a fex specialls was of long-tenm as well as tmmediate importance™ (doe. 52,
pp. 36-37), " Jenks had also drawn attention to the fact that contrary to the secondary
reference to preparatory work under Article 32 of the Vienna Convention, such material
had been a primary source for the “informal opinions™ prepared by the Office. ¥ In his oral
statement to the Vienna Conference, he mentioned that “ILO practice on interpretation had
involved greater recourse to preparatory work than that envisaged” in the draft Convention.

Judgment, 1991, para. 48, For subsequent affirmations to the same ettect, see: Legal Consequences
of the Consgruction of o Wall in the Qeenpicd Palestinian Territery, Advisory Opinion, 2004,
para. 94; Applieation of the Convention on the Preveniion and Punishment of the Crime of Genocide
(Bosnia and Herzegoving v, Serbia and Monmtenegro), Judgment (2007), para. 160; Dispure
Regarding Navigational and Related Rights (Cosia Rica v. Nicaragua), Judgment (2009), para. 47;
Prlp Mills on the River Urngucay (Argemting v, Uragregy), Jadgment (2010), para, 635, Therelore, o
the extent that the rules laid down in Asticles 31 and 32 of the Vienna Convention are universaily
hinding as customary international law, they apply to all treaties outside the scope of the
Convention, namely treaties concluded before the Convention and also treatics between States that
are not all parties to the Convention,

7 See O, Dorr and K. Schmalenbach {eds): Fienna Convention on the Law of Treaties - 4
Commentary, 2012, p. 89, See alse O. Corten and P. Klein (eds): The Vienna Copventions on the
Law of Treatles — A Commentary, 2011, Vol. 1, pp. 97-98.

"* For more on the (1078 role in shaping Article § of the Vienna Convention, see A, Trebilcock: The
International Labour Organization’s appeoach 10 moders treaty  law”™, in MJ. Bowman, and
D, Kritsiotis {edw): Conceptual and comtextua! perspectives on the modern law of trealies
(forthcoming).

¥ Untit 2002, Memorandz of the Office containing informal opinions or clarifications on the
meaning of provisions of Canventions were published in the Official Rulletin, Informal opinions are
provided in response to requests rom member States subject to the standard reservation that the
(LO Constitution conlers no competencs to the Ofliee to give an authentic interpretation of the
provisions of international Jabouwr Conventions adopted by the Conlerence. [t is worth noting, in this
respect, that under the 1932 and 1968 Otfles Instructions on the procedurs concerning requests for
interpretations of Conventions and Recommendations, the Oflice should not “give any opinion on
requests for the interpretation of Convention No. 87 and Convention No. 98 in view of the special
procedure instituted by the Governing Body for dealing with complaints in the matter of freedom of
assoclation”™, These Insteuctions have been superseded by a 1987 Circular which ne longer makes
reforence to Conventions Nos 87 and 98, yet the Otfice still refrains from expressing an opinion on
imerpretation of freadom of association-retated standards,
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59. An illustration of the interpretation of treatics applied to 11O Conventions, including
consideration of ILO specificities, iz provided by the 1932 advisory opinion of the
Permanent Court of International Justice on the interpretation of Article 3 of the Night
Work (Women) Convention, 1919 (No. 4), to dale the only interpretation of a Convention
requested pursuant to article 37 of the ILO Constitution (doe. 53). %

% Faced with the question whether the Convention applics to women who hold positions of
supervision or management and are not ordinarily engaged in manual work, the Court indicated that
the wording of the provision “eonsidered by ilself gives rise o no dillleubty: it is general in its terms
and free from ambiguitly or obscurity™ and added that “it is necessury to find some vakid pround for
interpreting the provision otherwise than in accordance with the natural sense of the words™. The
Court used, in fhaet, other means of interpretation, such as the [LO Constitution, its own advisory
opinions concerning the interpretation of the 1LO Constitution and the preparatory work leading to
the adoption of the Convention before concluding that an examination of the preparatory work also
confirmed the textual interpretation and therefore “there is no good reason for interpreting Article 3
olherwise than in accordance with the natural meaning of the words™,
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Part Il. Modalities and practices of strike action
at the national level

60, The following highlights the main elements of the information provided in Appendix I on
national law and practice respecting the modalities and practices of strike action, ' Where
reference 15 made to legislation in this document, the relevant provisions are indicated in
Appendix I [in the original or in another official language of the ILOJL Appendix 11
contains statistical dala on strike action and lockouts over certain periods of time, countries
and regions for which information was availtable.

. Legal and constitutional protection of strike
action at the national level

1. National legal frameworks for strike action:
Constitutions, general legislation, specific
legislation, common law recognition

01. Constitutional framework ~ At lcast 95 1.0 member States have an explicit protection of
strike action in their national Constitutions, leaving it to the legislator to regmlate its
exercise in practice.

UrIhis section of the report is mainly based on the information collected by the International Labour
Offics from its constituents. 1t also draws on other sourees, in particular: R. Blanpain: Compearative
labowr law and industeial relations In industriolized market eceonomics, 20005 B, Waas: The right to
strike: A comparative view (Wolters Kluwer, 20t4); R. Blanpain: The Laval and Viking coses:
Freedom of services and establishment v, industriad eonflict in the European Economic Area and
Russio (Wolters Kluwer, 2009);. 3, Van der Velden et al.: Swrikes avound the world 1968-2005:
Case-studies of 15 conntries (Amsterdam AKSANT, 2007); B Tucker: “Can worker voice strike
back? Law and the decling and uncertain future of strikes™, in A, Bogg and T, Novitz (cds): Paices
at work! Contimadty and change in the common law world {Oxford University Press, 2014},

* This is the case in Albania, Algeria, Angola, Argenting, Armenta, Azerbatjan, Belarus, RBenin,
Plurinational State of Bolivia, Bosnin and Herzegovina (theough a reference to the rvights
protected in the Intermational Covenant on Leonowie, Social and Cultural Rights), Brazil, Bulgaria,
Burkina Faso, Burundi, Cabo Verde, Cambodia, Cameroon {Preamble of the Constitution),
Central Afvican Republic, Chad, Chile (the Constitution establishes the prohibition of strike
action for certain workers of the public sector, thereby indivectly recognizing the vight to strike of
the other categorios of workers), Colombia, Congo, Crech Republic, Costa Riea, Chite d’Ivaire,
Croatia, Cyprus, Democratic Republic of the Congo, Diibouti, Dominican Republic, Keuador,
Equatorial Guinea, Estonia, Ethiopia, Franee (Preamble to the Constitution), Georgia, Greece,
Guatemala, Guinea, Guinea-Bissan, Guyana (freedom to sirike), Haiti, Honduras, Hungary,
[taly, Kazakhstan, Kenya, Republic of Korea (collective action), Kyrgyzstan, Latvia,
Lithuania, Luxembourg, Madagascar, Republic of Maldives {(feedom to strike), Mali,
Mauritanin, Mexico, Republic of Moldova, Montencgro, Morocco, Mozumbique, Namihia,
Nicaragua, Niger, Panama, Paraguay, Peru, Philippines, Poland, Portugal, Romania, Russian
Federation, Rwandn, San Marino, Sao Tome and Principe, Scnegal, Serbia, Seycheltes,
Slovakin, Stovenin, Somalia, South Africa, Spain, Suriname, Sweden {(industricl action),
Switzerland, Syrian Arab Republic, the Fformer Yugoslav Republic of Macedonia,
Timor-Leste, Togo, Tunisia, Turkey, Ukraine, Uruguay and Bolivarian Republic of Venczuela,
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62.

63.

64.

In other countries, the guarantee of a constitutional right to strike has been recognized by
the courts based on the rights of organization, association and collective bargaining, This 13
the case, for instance, in Finland, * Germany *and Japan. % In both India and Pakistan, 6
the supreme courts have ruled that constitutional protection of the freedom to form unions
does not in itsell imply a right to strike that carries the status of constitutional prolection.
The Indian Supreme Court found that “the right to strike or the right to declare a lock-out
may be controlled or restricted by appropriate industrial legislation”. 7 In a judgment dated
30 January 2015, the Supreme Court of Canada found that the right to strike is protected
under section 2(d) of the Charter of Rights and Freedoms by virtue of its unique role in the
collective bargaining process.

Legal framework — In many 1.O member States, the regulation of strike action is relatively
detailed and specified in statutes. However, in others the legislation 1s more limited. More
than 150 countries have included regulation of the modalities of strike action in their
general legislation (e labour laws, industrial relations and employment relations
legislation, laws on the public service, criminal codes, etc.). About 50 counirics have
adopted specilic legislative measures on the issue (e.g. “legislation on strikes”, “essential
services legislation®, ete.). Iowever, the absence of explicit recognition of strike action in
the legistation does not mean that strikes cannot be cxercised in practice. For a list of
legislative measures on strike action adopted by each country, see Appendiy I,

While most eivil law coumtrics provide for a #ight to strike (see Appendix ), common law
countries do not peneralty provide specifically for such a right (exceptions include Kenya,
Namibia and South Africa, where the right to strike is explicitly guaranteed by the
Constitution). However, common law countries do provide for a fieedom to strike, that is,
a freedom to act colicetively to pursue common interests, under which strikers are not
tigble under the common taw, notably for breach of contraet, and are given immunity from
eivil law proceedings, In common law countries, participation in collective bargaining is
assumed to be the principal means by which workers pursue their interests, and the ability
to take strike action is conceived as an essential corvollary of collective bargaining, In
Guyana and the Republic of Maldives, the national Constitutions enshrine the freedom to
strike. In Awstralia, the legal system defines protected industrial action and the
corresponding innmunities. In the United States, the law allows employees to engage in
concerted activities, such as strikes and peacelul picketing, in support of lawful bargaining
objectives or to protest against unfair labour practices. ° The situation in India tends to be
based on the granting of immunity for lawlul strike action.

*tn o 2003 opinion, the Finnish Pacliament’s Constitutions] Law Commiltee found that the right to
strike falls within the scope of the Constitution’s freedom ol association rights (article 13 specifies
that a member has the right to Yparticipate in the activities of an association™}.

* Based on article ¢ of the Basic Law for the Federal Republic.

* Based on article 28 of the Constitution.

S Cavil Aviation Authority, Islamabad v. Union of Civil Aviation Employees (1997).

T Al India Bank Emplovees v. National Industrial Tribunal (1961).

* Saskatchewan Federation af Labaur v. Saskaichewan (2015), SCC 4, paras 75-77.

1, Shea, and E. LaRuffa: “United States”, in E.C. Collins (ed): The Employment Law Review (Law
Business Research Lid, fifth ed., 2014), p. 818,
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65. Regulation by the courts in judicial decisions — In certain countries where the statutory
rules on strike action are not detailed, the regulation of industrial conflict is left to the
courts. In these countries, legal principles, such as proportionality or wltima ratio, play an
important role in assessing the lawfulness of strikes. ¥ In Japan, although the taw includes
a number of provisions regarding the right to strike, court decisions have largely
substantiated the statutory rules,

66. Regulation by the sociel partmers — In some countries, the social partners can
autonomously regulate strike action to a considerable extent, notably in relation to the
provision of minimum services. Various aspects of strike action can be regulated in the by-
laws of trade unions. In Malaysia, for instance, the law provides that the taking of
decistons by secret ballot on all matters relating to strikes or lockouts s among the issues
“for which provision must be made in the rules of every registered (rade union”™. In
Sweden, the constitutional right to strike can be restricted both by statute and by collective
agrecment (and thus by the sociul pariners). "

67. Finally, in some countrics the statutory protection of strike action remains under debate. In
China, the standard interpretation ol the current legal status of the right to strike (in the
national legislation, including the Constitwtion, the Trade Union Law, the Labour Law and
the Labour Contract Law) is that it is “neither dented nor granted™. The amended 2001
Trade Union Law mentions “work stoppage™ and includes a reference to the possibility, in
such eircumstances, for trade unions to hold consultations with the enterprise or institution
or the parties concerned, present the opinions and demands of the workers and staff
members, and put forth proposals for solutions. The Guangdong People’s Congress has
recently (December 2014) adopted a provineial regulation on colteclive bargaining, which
touches upon strike action,

2. National definitions of strike action
Main elements of definitions of strike action at the nationat level

68. Definitions — Most countrics have included a definition of strike action (or “industrial
action”) in national legislative measures, '* Although the delinitions differ slightly, they
often comprise a stoppage of work (or other forms of interruption of normal work); a
concerted action; and a purpose linked to obtaining satisfaction of workers” demands, such
as remedying a grievance or resolving a dispute in respect of a matter of mutual interest.
However, in Canada, India, Pakistan and United States, 2 strike is defined simply as a

¥ This ig the case, for instance, in Belgiom, Denmark, France, Germany, Greeee, Ireland,
Eseacl, laly, Luxembourg, Netheelands and Colembia  (Constitutional  Court, Ruling
No, C-201/02 congerning the lawfulness of strike action).

' ;. Malmberg and C. Johansson: “The right to strike: Sweden™, in B, Waas: op, cit., 2014, p. 525,

12 8ee, for example, the various definitions ol strike in the national legistation of the following
countrics:  Afghanistan, Antigun and Barbuda, Australin, Bahrain, Barbados, Belize,
Botswana, Brunei Darussalam, Burkina Faso, Burundi, Cambodia, Cameroon, Canada,
Chad, Colombia, Comoros, Congo, Cote {'Ivoire, Czech Republic, Djibouti, Dominiea,
Eritrea, Estonia, Gthiopia, Fiji, Grenada, Guatewnala, India, Indonesia, Freland, Jamalea,
Kaznkhstan, Kenya, Kiribati, Republic of Korea, Lesotho, Madagasear, Malawi, Malaysia,
Mauritania, Mexico, Mongolia, Montenegro, Mozambique, Myanmar, Namibia, New Zealand,
Niger, Pakistan, Philippincs, Romania, Russian Federation, Rwanda, Saint Lucin, Seycheiles,
Singapore, Slovakia, Solomon Islands, United Republic of Tanzania, Thailand, Timor-Leste,
Topo, Turkey, Tuvalu, Ukraine, Viet Nam and Zimbabwe.
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70.

71.

72.

73

cessation (or stoppage, retardation, ete.) of work, withoul any explicit specitication that the
definition includes 2 reason for such cessation connected with the employment of those
involved,

Detinitions are quite convergent in civil law countries. For instance, in Burkina Faso, the
faw defines strike action as a concerted and collective cessation of work to support
professional claims and ensure the defence of the material and moral interests of workers.
In Cambodia, a strike means a concerted work stoppage by a group of workers that takes
ptace within an enterprise or establishment for the purpose of obtaining satisfaction of their
demand from the employer, In Cameroon, the legislation refers to a collective and
conceried refusal by all or part of the workers of an establishment to respect the normal
riles of work,

In comtnon law countrics, such as Nigeria, the legistation specifies that “cessation™ of
work includes working at less than the usual speed or with less than usual efficiency. The
South African definition includes a partial refusal 1o work or the retardation or obstruction
of work. The United Republic of Tanzania defines a strike as a (otal or partial stoppage
of work. In the United States, the definition includes a stoppage, slowdown or other
interruption of work. In Pakistan, a “go-slow” is defined separately from strike action and
is explicitly excluded from protection.

In some countrics, in the absence of a legislative definition, the definition of strike action
falls to the courts (e.g. Austria, Finland, Germany, Hungary, Israel, Italy, $pain and
Ureguay). In some cases, the courts have referred the matter back to the legislator. Far
inslance, in Colombia, the Constitutional Court has repeatedly stressed that only the
legislator can limit the right to strike and only if certain requirements are met,

Forms of action - With regard to types of concerted action, strikes may take various forms.
Alongside “traditional™ fovms of work stoppage, there are other forms of action, such as a
refisal to work overtime hours, a slowdown in work (a “go-slow” strike), the strict
application of work rules (“work-to-rule™, etc. '* In some countries, the legislation
explicitly prohibits certain of these forms of strike action, or removes the protection
afforded to regular strikes. For instance, in Angola, any reduction or change in working
time or methods decided upon collectively which does not result in a refusal to work is not
considered to be a strike and is therefore liable to disciplinary action. Similarly, go-slow
strikes are prohibited in Pakistan under penalty of dismissal from trade union office and
disqualification from trade union functions during the unexpired term of the mandate. "* In
India, go-slows are defined as an unfair labour practice, punishable by law, Case taw in
Iretand also seems to establish that the protections extended to strike aclion do not
necessarily cover other forms of industrial action, '¢

Bearers of the right to strike — In many countries, individual workers arc seen as the
bearers of the right to strike, although this right may only be exercised collectively

(e.g. Colombia, Finland, Ireland, [taly and Ureguay). In Buruadi, the law provides that
the right to strike belongs to all workers, whether or not they are organived, In practice, if

" B. Waas: op, ¢it., 2014, p. 6.

MLO: The right to strthe: Document for the use of the Committes on Freedom af Association,
2006, pura, 118,

5 ihid., para, 120.

® Crowley v, Jreland and others (1980); Talbor (freland) Lid v. Merrigan and others (1981),
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the right to sirike 1% an individual right, then “wildeat” strikes are theoretically legal, in

contrast with the situation in countries where the right to call a strike is reserved for trade
H 17

unions.

74, In other countries, strike action is a collective right which belongs to the unions (or in
matty Latin American countrics, o gremios) 18

75, In other member States, the right to strike can be exevcised by both workers and thelr
representative bodies. This s the case, for instance, in Argentina, Lenador, Estonia,
Hungary and Kazakhstan. In Benin, the law provides that all workers may defend their
rights and interests under the conditions provided by law, either individually or coltectively
or through trade union action. In the United States, work stos)pagcs may be initiated by
employces who act alone or by a representative Fabour union. " In Ireland, non-unionized
hodics, as well as workers themselves, may call or launch strikes (though some of the
unmunities provided by statutory law are only applicable to members and officials of trade
unions). ™ In Finland, strikes can also be organized by a group of workers or a trade union
(although workers who strike in response to a call to strike by a trade union enjoy better
protection from dismissal). 2

76. Rights of federations and  confederations — In wany countries, {ederations and
confederations are cntitled to take sirike action. However in some countries, trade union
federations cannot call a strike, This is the case, for instance, in Honduras, Ecuador
(implicit ban) and Panama. In Colombia, the Constitutional Court has expressly held that
the decision to call a strike must be linked to the workers al the given company, hecause it
is only at that level that the economic and legal effects of a strike and its impact on
employment contracts can be assessed. 2 According to the Government of Nigeria, in
practice trade union federations go on strike or protest against national socio-economic
policies without sanctions. ™

Purpose of the strike: Collective bargaining, political strikes,
protest action, solidarity and sympathy strikes

77. In some countries with a tradition of little state intervention in industrial conflicts, strike
action has almost no limitations and can therefore take various forms (.. Austria and
Uruguay). In other countries, strike action is limited to the arca of collective bargaining or
to the framework of collective negotiations, and strikes cannot take place during the period
of validity of a collective agreement and are gencrally only possible ag a means of pressure
for the adoption of a first collective agreement or its renewal. In these countries, the right

IO op. cit., 2006, para. 23,

Worhis is (he case, for instance, in Belarus, Croatia, Cyprus, Crech Republic, Denmark,
Germany {onfy unions that enjoy the “eapacity to bargain collectively™), leeland, Lithuania,
Mauritania, Portugal, Slovakin, Trinidad and Tobago, and France (in relation to public
SOIVICES).

" B, Waas: op. cit., 2014, p. 15

* ihid.

! ibid.

#ibid., p. 16,

2 CREACR, observation, 2013, Convention No. 7.
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¥2.

to strike is provided as a mcans o induce employers to conclude collective agreements,
This system prevails, for instance, in Australia, Chile, Czech Republic, Germany,
Japan, New Zealand, Turkey and United States. On the fssue of restrictions on strikes
during the term of a collective agreement (Le. the “social peace oblivation"), see
paragraphs 112116 below,

Similarly, certain countries distinguish between strike action taken to pursue disputes over
rights and that taken in relation 1o disputes of interest. ** Disputes of riphts concern the
interpretation or application of existing rights, whether stattory rights or tights ansing
from collective agreements. Disputes of interest concern the content of collective
agreements under negotiation. In Hungary, South Africa, United Republic of ‘Tunzania
Turkey and Viet Nam, for example, lawful strike action cannot usually be taken in pursuit
of disputes over rights,

Political strikes -~ In many countries, political strikes, understood as non-work related
industrial action, constitute a “grey wome” where a gap exists between law and practice. It
is often difficult to distinguish between the political and occupational aspects of a strike,
since a pelicy adopted by a government frequently has immediate repercussions for
workers, in particular regarding employment, social protection and standards of living,

South Africa and the United Republic of Tanzamia have similar legislation which
extends the protection normally afforded to lawful strike action to political or protest
strikes. In both cases, this kind of action is defined as strike action taken with the purpose
of “promoting or defending the socio-economic interests of workers”. Such strike action
(excluding the normal debmition of a strike) is legal, provided that it is called by a
registered union or union federation which has given appropriate notice to the relevant
government agency and explored in good faith the possibilities for alternative means of
resolving the issue in question, [t s also subject to criteria of reasonableness and
proportionality, In Turkey, a recently adopted law has climinated restrictions on politically
motivated strikes, solidarity strikes, the occupation of work premises and go-slows to bring
the tegislation into line with the 2010 constitutional amendments, %

Explicit prohibition of political strikes is included, for instance, in the national legislations
in Belarus, Conge and Gabon (with respect to “purely” political strikes),

Inferences relating to the limitation of lawful action may also be drawn from the
legislation of Paraguay, which provides that the sole purpose of the strike must be dircetly
and exclugively linked to the workers” occupational interests. Similarly, the Constitution of
Gnatemada provides that the right 1o sirike can be exercised only for reasons of a soc¢io-
economie nature, In Djibouti, the law defines restrictively the possible purposes of a strike
when defining strike action (f.e. requesting a change in working conditions or in
remuneration),

M B, Wans: Strike as a fundamental vight of the workers and ifs risks of conflicting with other

Sundamental rights of the citizens, General Report 11, ISLSSL, XX World Congress, Santiago de

Chile, Sept. 2012, p. 20.
®ILO: op. cit., 2006, para. 102.

* Law On Trade Unions Andt Colleative Labour Apreements (Law No. 6356, 2012),
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83. In other countries, an cffective prohibition of political strikes arises from the restriction of
law ful strike action to the sphere of collective bargaining, This is the case, for instance, in
Australia, Chile, Germany, 7 Jupan, » Mongotia and Parama. In certain other common
law jurisdictions, the possibility of taking lawful or protected strike action is limited to
disputes between workers and their employer or other employers, known in law as trade or
industrial dispules, Precisely what constitutes a trade dispute is frequently contested in the
courts and interpretations vary. In the United Kingdom, [or example, case law has defined
“trade dispute” in such a way as to ¢xclude most political or protest strikes from legal
protection. In Indonesia, strike action is considered to be o fundamental right of wotkers
only if it results from fuiled negotiation. Interestingly, political strikes are in principle
permitted in Finland and do not violate the peace obligation that ts part of every collective
agreement,

84. In other countries, although political strikes would appear to be prohibited, court decisions
have introduced some nuances (e.p. Netherlands and Spain), In Eseael, the assumption is
that a political strike s not protecled, since it does not invelve improvement of the
ceconomic situation of workers: however, recognition has been given to “quasi-political
strikes”, which are launched againat the soversign power, but also pertain to the cconomic
conditions of workers who have been harmed by changes in national policy. »

88, Solidarity/secondary/sympathy strikey — Solidarity, secondary and sympathy strikes are a
form of industrial action in support of a strike initiated by workers in a separate
undertaking, Definitions vary slightly. In the Czech Republie, the law defines solidavity
strikes as strikes in support of the demands of striking employees in a dispute over the
conclusion of another collective agreement,

86. A number of countries recogmize the lawlulness of solidarity strikes. That is the case, for
instance, in Belgium, Croatia, Feusdor, Finland, 0 Greece, Hungary, Republic of
Moldova, Panama, Poland, Romania and Bolivarian Republic of Venczucla, If the
primary strike is lawful, solidarity strikes are alse considered legal in Albania, Benin,
Denmark, France and Sweden, ' In the United States, outside certain limited
exeeptions, secondary action is not lawful. In Iveland, where there is no statutory
exclusion of secondary action, this definition has been held by the courts to permit
secondary industrial action. In Finland, “sympathetic action” is only legal if it does not
affect the patlicipants’ own terms of employment and is not directed towards modifying
their own collective agreement. ** In South Africa, sccondary action is lawful on condition
that it can be shown that the nature and extent ol the action is reasonable and
proportionate, taking into account the ¢ffcet the action will have on the primary employer.
Similarly, in the United Republic of Tanzania, lawful secondary strike action is possible
where a connection can be established between that action and the resolution of a dispute
with the primary employer and where the action is “proportional” in light of the effect of
the strike on the secondary employer and the likely contribution of the strike to resolving

R, Waas: op. cit., 2014, p. 14

® Supreme Court Grand Bench Judgment of 25 April 1973,
* tsrael: High Courl of Justice, HCI F1R1/03, points 78-79.
R, Blanpain: op. cit,, 2010, p. 676.

M ibid., p. 676.

2 1. Lamminen:*The right (o strike: Finland™, in B. Waas: op. ¢it., 2014, p. 195,
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the primary dispute. In Ghana, the law prolects legal sympathy strikes, subject 1o certain
conditions. In Croatia, notice has 1o be given to the employer and the strike cannot
commence before the procedure for the conciliation of the initial strike has been followed,
nor within a period of two days ol the initial strike.

87. In conlrast, in other countries almost every forin of solidarity, sccondary or sympathy
strike is forbidden (e.g. Brazil, Canada, Lithuanin, Romania, Switzerland and United
Kingdom). * Kenyan law expressly defines “sympathetic” strikes as untawtul, where a
“sympathetic strike™ is any strike against an employer who is not 2 party 1o the trade
dispute. In Conge, solidarity strikes are considered 1o be illegal 1f the solidarity strikers are
not concerned af aff by the purpose of the strike. In the Plurinational State of Bolivia, the
law prohibits solidarity strikes under threat of penal sanclions, In Viet Nam, strike action
cannot be utilized lor the sake of solidarity. In the Russian Federation, this form of strike
action is unlawful because the underlying demands are not addressed to the actual
employer. * Burundi prohibits sympathy strikes by public servants. Moreover, solidarity
or sympathy strikes are not permitted in many countries where strike action is Himited to
the sphere of coliective bargaining. In Japan, solidarity or sympathy strikes ave not
forbidden, but the courts have not accepted that these types of strikes are covered by the
protection of the right to strike,

88. In many countries, there are no specific lepal provisions on the subject, either authorizing
or prohibiting these forns of strikes, and it is left to the courts to decide. ™ However, in
Germany, lollowing a recent change, the courts have approved sympathy strikes on
condition that they remain “proportional™. ' In Italy, the Constitutional Court has
extended the right 1o strike to include interests that are common to entire categories of
workers, * Similarly in Colombia, the Constitutional Court has declared that solidarity

strikes shall enjoy constitutional protection, ™

. Scope and restrictions of strike action
at the national level
1. Categories of workers excluded
89. In most ILO member States, the right to strike may be restricted in certain circumstances,
or even prohibited. These restrictions can relate to the rights and freedoms of others, For
instance, both the Constitution of Mexico and the law in Mlenduras provide that strikes are
legral “provided they have as their purpose the attaining of equilibrium between the various
factors of production, by harmonizing the rights of labour with those of capital”. In Togo,
R, Blanpain: op. cit,, 2010, p. 676.
B, Waas: op, cit., 2014, p, 49,
& Japan: Suprems Court Grand Bench Judgment, 26 Oct. 1966; Supreme Court 2nd Petly Bench
Judgment, 25 Sepl. 1992,
¥ ILO: op. cit., 2006, para. 107.
* B, Waas: op. cit., 2014, p. 50.
¥ [taly: Constitutionat Court, Ruting No. 123/1962.
* Colombia: Supreme Court of Justice, Ruling No. C-201/02.
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the law provides that under certain conditions workers can go on strike on condition that
they respect the freedom to work of non-strikers and that they abstain from destroying
property, cormmitting assault and sequestering the employer, his or her subordinates, or the
administrative authority.

Moreover, restrictions on sirike action also often concern certain categories of public
servants {in particular the armed forces and the police), workers in ¢ssential services, or
certain situations of national crisis, Compensatory guarantees may be provided for workers
who are deprived of the right to strike. In some countries, the law provides thal stike
action can be prohibited on the grounds of its possible economic conscguences
{c.gr. Algeria, Australia, Benin and Chile). In other countries (Philippines, Senegal and
Swaziland), reference is made to the prejudice caused to public order, the general or
national interest, for the prohibition of strikes. ™ In practice, it is the responsibility of the
national authorities (execulive, legislative and judicial) to ensure that the conditions
cslablished for limiting the right to strike are strictly observed on the ground.

Workers in the public secior

o1

-

02

03,

In various countrics, the right to strike of workers in the public seclor is limited, or even
prohibited. A number of countries have adopted specific legislative measures regarding
strike action in the public sector, *' Tn others, the regulation of strike action in the public
sector is included in the gencral public service regulations. * Identifying those workers
who may face restrictions with respect to strike action is a matter of degree, which is in
practice often lelt to the interpretation of the courts.

In some countries, neatly all workers in the public sector enjoy the right to strike, with the
only restriction concorning members of the police and the armed forces (c.g. Congo,
Croatia, Ireland and Uruguay). In Slovenia, all persons in the public service (including
Judges) in principle enjoy the right to strike, irrespective of the type and nature of the
activity involved, ® In Sweden, employeces who exercise public authority may only strike,
but not engage in other forms of industrial action; sympathy actions are restricted 10 the
benefit of employees in the public sector, **

The Constitution of Guatemala explicitly protects the right to strike of state workers and
of workers of decentralized and autonomous entilics, provided that essential services are
maintained. The national Constitutions of Céte d’Ivoire and the Bolivarian Republic of
Veneznela protect the right to strike of workers in both the public and private sectors,
leaving it to (he legislator 1o catablish its limits. The Constitutions of Kthiopia and the
Republic of Korea explicitly state that government employees who can enjoy the right to
strike shall be deterinined by law. However, under the laws of the Republic of Korea,
public officials do not enjoy the right to strike. In Mexieo, the Constitution refers to the
need to give a ten-day notice period before strike action in public services.

110 op. cit., 2006, para. 60,

" For example, in Canada (Quebee), Central African Republic, Chad, Céte (’Iveire, France,
Guatemala, Italy, Mali, Niger and Togo.

M For example, Algeria, Bulgaria, Central African Republic, Chad, Comoros, Gabon and Togo.
B, Waas: op. cit., 2014, p. 42,

“ibid., p. 44,
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In other countries, there are numerous restrictions on strike action in the public sector. ™ In
India, the law provides that no government servant shall resort to any form of strike in
connection with any matter pertaining to his or her service or the service of any
government servant, In Denmark, civil servants employed under the Civil Service Act are
denied the right to strike. In Bulgaria, the right to strike of public servants is limited to
wearing or displaying signs, anmbands, badges or protest banners, without any interruption
of public duties. In Hungary, strikes are prohibited for public servants who fulfil a
fundamental function (according to the Government, those cxercising managerial
functions, that is, with the power to appoint and dismiss staff and initiate disciphinary
proceedings). * In Viet Nam, state officials and public servants are excluded from the
right to strike as they are not technically regarded as employees under the Labour Code;
strikes arc also prohibited in a number of specificd enterprises, while the provincial
authorities may also stay or suspend a strike if it poses a danger of serious detriment o the
national economy or public interest. Where a strike is alleged to violate any of these
restrictions, the employer may request a court to declare the strike unlawful and order
compensation. In Chite and El Salvador, the national Constitutions prohibit strike action
for certain workers in the public sector,

Armed forces and the police — In many countries, strike action is statutorily prohibited for
membets of the armed forces and the police. In some countrics, this prohibition is even
included in the national Constitution. ¥/

Other restrictions — In some countries, the national Constitution prohibits (or limits) the
right to strike, not only in the armed forces and the police, but also in certain other public
services.  In Greecee, the Constitution extends this limitation to judicial eniployees. In
Slovakia, the constitutional prohibition of the right to strike also covers judgpes,
prosecutors, and members and employees of the {ire and reseue services, In Tunisia, the
Constitution exlends it to customs officers. Other national Constitutions refer to the
possibility of limiting the right to strike for the purpose of ensuring the continuity of
certain public services (e.g. Honduras, Madagasear and Panama). In France, police and
prison officers, judges, military personnel and some categories of employees in air
navigation do not enjoy the right to strike. * In Poland, the law provides that strikes shall
be prohibited at the internal security agency, the intelligence agency, in units of the police,
armed forces, prison services, {rontier guards, customs services, as well as fire brigades.

In some countries, in order to assess who can engage in industrial action, a distinction is
made between two calegories of workers in the public sector, namely employees and civil
servants. lor cxample, in Germany, “civil servants™ (Aeamte) are denied the right to

BALQe op. cit, 2006, para. 48, This is the case, for instange, in Albania, Chile, Bominican
Republic, El Salvador, Estonia, Indin, Japan, Kazakhstan, Republic of Korea, Lesotho,
Panama, Poland and United States {most public servants).

% ibigt., para. 46.
Y For example, in Algeria, Azerbaijan, Burundi, Congo, Croatin, Cyprus, Democratic
Republie of the Congoe, Greece, Montencgro, Paraguay, Slovakin, the former Yugoslav

Republic of Macedonia and Tunisia.

® For cxample, in Alperia, Croatia, Cyprus, Democratic Republic of the Congo, Montencyro,
Parageay and the former Yugoslay Republic of Macedonia.

“ See F. Kesster: “The vight to strike: France™, in B, Waas: op. cit,, 2014, p. 213,
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strike, while workers in the public scctor enjoy the right * (sec the 2014 ruling of the
Federal Administrative Court on the constitutional strike ban for eivil servants) *'. In
Kazakhstan, the prohibition to strike concerns only “eivil scrvantg” and excludes
“administrative civil servamnts” and “public servants” (leachers, doclors, bank employees,
cle),

98. In Mexico, the legislation recognizes the vight to strike of slate cmployees {including
employees in the banking sector and those of many decentralized public bodies, such as the
national lottery or the housing institute) only in the event of a general and systematic
violation of their rights. In Switzerland, the situation has changed: although all federal
public servants were previously demied the right to strike, sinee 2002 the prohibition has
been limited to public servants exercising authority in the name of the State. In some other
countries, including Lithuania and Norway, 2 the right to strike in the public sector is
recognized, except for certain categories of senior civil servants,

Workers in essential services

99, In many countries, in addition to the situation of civil servants as such, strike action is also
restricted, or prohibited, for workers involved in “essential services”, What is meant by
cssential services varies from country to country and is often linked to considerations
relating to the particular circumstances prevailing in the country, Hssential setrvices may
reler to services performed either by civil servants only, by workers/employees in the
private sector or both. Several countries also define gituations where a non-casential
gervice may become essential i1 a strike lasts beyond a certain time or extends heyond a
certain scope.

[00. In certain countries, the national Coustitution explicitly refers 1o limitations on strike
action for workers in certain specific scrvices that are considered to be of vital
iinportance. >

101, The situation varies al the statitory level. In some countries, the legislation provides for a
definition of essential services, without listing the services, Examples in¢lude Bahrain (the
list is to be 1ssued by order of the Prime Minister), Egypt (the list is to be issued by the
Prime Minister), Ghana (the list is to be issued by the Minister} and Poland, In other
countrics, the legistation includes both a definition of essential services and a list (Jong or
short) ol these services. Elsewhere, national legislative measures onby provide for the
determination of a list (long or short), without defining the services. Specific national
legislation on essential services has been adopted, for instance, in Belize, Nigeria and
Solomon Islands.

B, Waas: op. cit,, 2014, p. 44,
* BVerwG 27.2.2014 - 2 C 1/13,
L0 Manual on collective hargaining and dispute resolution in the public service, 2011, p. 125,

™ This i the case, for instance, in Albania, Algerin, Angola, Brazil, Chile, Colombia, Croatia,
Cypras, Czeel Republic, Democratic Republic of the Congoe, Dominican Republic, Eenador,
Georgla, Greeee, Guatemala, Guinea-Bissau, Honduras, Madagasear, Montenegro,
Mozambigue, Panama, Paraguay, Portugal, Romania, Spain, the former Yugoslhv Republic of
Macedonia and Timor-Leste,
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Definition and list of essential services — Examples of countries where national legislative
measures include both a definition and a list of essential services {which is not in all cases
exhauvstive) include: Albania (services of vital importance where the interruption of work
would jeopardize the life, personal security, or the health of a part or the entire population),
Algeria (services the interruption of which may endanger the life, personal safety or health
of the citivens, or where strike action is liable to give rise to 4 serlous economic crisis),
Armenia (services required for meeting the essential (vital) needs of society, the absence
of which may endanger human life, health and safely), Azerbaijun (certain service sectors
that are vital 1o humnan health and safety), Bahamas (any service declared by the
Governor-General by order to be an essential service), Benin (establishments where the
full cessation of work could bring serious harm to the safety and health of the populations),
Burkina Faso (services indispensable for the safety of persons and assets, the maintenance
of public order, the continuity of the public service or the satisfaction of the basic needs of
the community), Chad (services the complete interruption of which would endanger the
life, safety or health of the whole or part of the population), Dominican Republic
(services the interruption of which may endanger the life, personal safety or health of the
whele or part of the population), Eritrea (undertakings that render indispensable services
to the public in general), Ethiopia (services rendered by wndertakings to the peneral
public), Fiji (services that are vilal to the success of the national cconomy or gross
domestic product, or those in which the Government has a majority and casential intorest,
and which are declared essential by the minister) and Indonesia (enterprises that serve the
public interest and/or whose types of activities, when interrupted by a strike, will lead to
the endangering of human life). In Argentina, the law cxplicitty refers to the criteria
established by the supervisory bodies of the [LO when addressing the issue of the
determination of essential services and the establishment of minimum services.

Only a list of essential services — Hxamples of countries where national legislative
measures set out a list of essential services include: Antigua and Barbuda, Argentina
(however an activity that is not in the list may exceptionally be deemed an essential service
by an independent commission), Belize, Botswana, Brazil, Brunei Darussalam, Cabo
Verde, Czech Republic, Democratic Republic of the Congo, Djibouti, Dominica,
Eeuador, Grenada, Guatemala, Kenya and Turkey.

Depending on the country, the {restricted or broad) list of services in which strike action
can be limited or prohibited at the national level has included, for instance: air traffic
control  services; telephone services; services rosponmsible for dealing with the
consequences of natural disasters; firefighting services; health and ambulance services;
prison services; security forces; water and clectricity scrvices; meteorological services;
social security scrvices; administration of justice; the banking sector; raitways; transport
serviees; air transport services and civil aviation; teachers and the public education service;
the agricultural sector; fuel distribution services and the hydrocarbon; natural gas and
petrochermical sector; coal production; maintenance of ports and airports; port services;
postal services; municipal services; services for the loading and unloading of animals and
of perishable foodstuffs; export processing zones; government printing services: road
cleaning and refuse collection; radio and television; hotel services and construction.

Both Canada and the United States have scparate systems of labour law for government
and private sector employees. In Canada, the Labour Code and the National Industrial
Relations Act apply mainly to private scetor workers, with certain exclusions, including
agricultural workers in both of the laws. In neither case docs the concept of essential
services apply to private sector workers. In the United States, the concept of cssentisl
services does not exist in the public sector cither, but employees of the federal Government
whose employment iz regulated by the Federal Service Labor-Management Relations
statute cannot lawfully take strike action. In Canada, in contrast, employees falling under
the authority of the Public Service Labour Relations Act (the vast majority of federal
government employees) have the right to strike unless their work has been designated an
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essential service. The federal Government has broad powers to specify the positions within
a public sector bargaining unit that it deems to be cssential. Workers who oceupy thesc
positions cannot law fully take strike action.

106, Kenya, South Africa and the United Republic of Tanzania sharce the basic elements in
their approach to essential services, Strikes in essential services are unlawful but, unlike in
Canada, cssential services may be in either the public or private seclors. What counts as
an essential service is designated cither by a dedicated advisory body (South Africa and
United Republic of Tanzania) or by the labour ministry in consullation with a general
industrial relations advisory body (Kenya). Disputes in essential services ave ultinuately
resolved through compulsory arbitration. In South Afvica, i coployers and unions in
bargaining units that are decmed to be essential services can agree on the definition of a
minitmum service, workers who are not involved in providing this service may tawfully
take strike action. Blsewhere, practice varies. The concept of cssential services dous not
exist in the labour law of the United Kingdom, although the police and the armed forces
are nol allowed to strike. In Ireland, codes of practice on dispute resolution in essential
public services (defined as including health, energy supplics, water and sewage services,
emergency scrvices and certain transport services) were introduced in 2003, but remain
voluntary. The armed Forces and the police are not permitted to strike.

107, In India, “government servants™ are not allowed to strike in accordance with the rules of
the Central Civil Service, Workers etnployed i a “public utility service” can take strike
action but must respect a six-week notice requirement, Public wtility services are defined
broadly as including transport, communications, energy, water and sanitation, bul also
those parts of any industrial organization concerned with safety and maintenance. The
Government also has broad powers to designate new public wtility services, In Nigeria,
strikes in essential services are unlawful, and all public services are defined as falling into
this category, together with a long list of industrial sectors and types of activity that can be
carried out by private enterprises on behalf of the Government or for the general good of
the community.

2. Determination of essential services
al the national level

108, Mechanisms for the determination of essenticd services - In some countrics, the law feaves
discretion to the authorities lo declare a service essential (e.g. Bahamas, Bahrain, Central
African Republic, Chile (each year in July, a joint resolution of various ministers should
gstablish a list of services) and Zimbabwe). Ministerial decrees on essential services have
also been adopted in Mali and Rwanda. In the Bolivarian Republic of Venexnela, the
taw provides that, in the event of a collective labour dispute, the Minister of People’s
Power, within 120 hours following the admission of petitions, can issuc a motivated
resolution indicating the arcas or activities which cannot be paralysed by the exercise of
the right to strike. In Canada, the emplover in the public sector has the exclusive right to
determine whether any government service, facility or activity is essential because it is, or
will be, necessary for the safety or security of the public or a segment of the public.

109, Rlsewhere, this issue is left to the higher judicial authorities. For instance, in Colombia,
the Supreme Court of Justice has considered that the Constitutional Court will examine in
cach individual case referred to it, even where there may exist a legislative definition of the
classification of a public service as essential, whether or not a particutar activity, taking
into account ils material content, corresponds to an essential service,

110. Specialized bodies for the determination of exsentia]l services — In other countries,
specialized bodies have been established for the determination of essential services. In
South Africa, an Esscntial Services Committee has been ereated with the funetion of
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investigating whether or not the whole or a part of any service is an essential service, and
then deciding whether or not to designate the whole or a part of thal service as an essential
service. Similarly, in Namibia, an Fssential Services Committee has been established to
recommend to the Labour Advigory Council all or part of a service as an essential service,
In the United Republic of Tanzania, the Essential Services Commitiee may designate a
service as essential if the interruption of thal service endangers the personal safety or
health of the population or any part of it. In Argentina, the law envisages the possibility
that, in addition to the cssential services listed in the law, another activity may he
exceplionally qualified as an essential service by the independent tripartite Guarantees
Committee.

Agreement by the social pariners — In other countries, the determination of the services
which should be considered as essential can be the outcome of a joint decision by the
social pariners, who are required to find solutions for the specific needs of essential
services. In Cyprus, for instance, a triparlile agreement on the procedure for resolving
labour dispules in essential services (2004) defines the notion of cssential services and
provides a list thereof. In Franee, under a recent law relating to the night to strike in
passenger air transport, the employer and the representative trade unions are encouraged to
hold negotiations with a view to signing a framework agrecement that establishes a dispute
prevention procedure and promotes the development of social dialogue. Under this
agreement, strike action is only possible after negotiations between the employer and the
trade unions have been unsuccessful, The framework agreement also lays down rules for
determining the structure and operation of negotiations prior 1o any dispute.

Restrictions on sirikes during the term
of a collective agreement

112,

113,

114,

In various countrics, collective agreements are viewed as “social peace treaties” for a
certain period during which strikes and lock-outs are prohibited, with workers and
employers having aceess in compensation to arbitration wmachinery. Under these systems,
industrial action is ittegal during the period of validity of the collective agreement if it is
directed against the collective agreement as a whole, or part of it. Sirikes are generally only
possible as a means of pressure with a view to the adoption of a first collective apreement
or its renewal. The obligation of social peace may be set out explicitly in law (c.g. Egypt),
in g general agreement between confederations of workers and employers at the central
level (c.g. Denmark), in an explicit clause contained in the collective agreements
coneluded by the parties or by case law (e.g. Austria, Germany and Switzerland), >

In Canada and the United States, unless a dispute concerns the immediate safety of
workers or certain other unfair labour practices, collective agreements must have expired,
or Lthe appropriate notice of intent to open negotiations for the revision of a collective
agreement must have been given, belore the existence of a dispute can be registered and
conciliation procedures embarked upon. Coneiliation i3 compulsory in Canada, but
voluntary in the United States, where most collective apreements contain no-strike
clauvses.

I many other countries, strike action for the purpose of enforcing a collective agreement is

considered illegal because it is regarded as a vielation of the peace obligation (¢.g. Chile,
Crech Republic, Finland and Turkey). In Germany, 2 strike is only lawful if its

* 110 ap. cit., 2006, para. 90.
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underlying objective is to reach a collective bargaining agreement. * In Australia, the law
provides for immunity against tort and other legal actions for workers engaging in
industrial action in certain limited cireumstances. In particular, the industrial action must
only be in relation to the negotiation of a collective agreement at a single enterprise (and
not at the industry level); it is unlawful o take industrial action during the period of
validity of a collective agresment, unless the expiry date has pussed, and the bargaining
representatives of the workers must be genuinely trying to reach agreement. In Sweden,
collective action aimed at the conclusion of a collective agreement is allowed. However,
collective action to enforce a collective agreement 1s prohibited, with the exception of
colletive action (o recover unpaid wages. ™ In Israel, the law defines “unprotected
strikes” as strike action by employees in a public service where a collective agreement
applics, except a strike unconnected with wages or social conditions and declared or
approved by the central national governing body of the authorized employees®
organizalion,

115, Major differences exist regarding the consequences of vielations of the peace obligation. In

Jermany, for instance, as in many couniries, a strike that violates the peace obligation is

illegal. ko Japan, on the other hand, it is far from clear whether such a violation impacts on

the lawl’u}:wss of the strike as such, or whether it should be reparded as a mere breach of
contract,

116. In other countries, no peace obligation exists, cither relative or absolute. This is the case,
for instance, in Slovenia, where even if & no-strike clause is agreed by the parties to a
collective agreement, such a clause could not prevent workers from striking, ™

4. Declaring a strike unlawful or
postponing strike action

117, In most countries, the decision to declare strikes unlawful is left to the courts or, in seme
cases, to specialized independent bodies, However, in gertain countries this power lies with
the administrative authorities, such as in the Plurinational State of Bolivia (General
Directorate of Labour) and Kiji (Minister of Labour). * In various countries, strike action
can akso be ended through compulsory arbitration, cither automaticalty, at the discretion of
the public authorities or at the request of one of the parties (see section 'V below),

118, Without going as far as a decision to cnd a strike, the faw may provide for the suspension
af sirikes for a certain period. This is the case in Albania (in exceptional situations) and
Angola (in situations affecting public order or in the event of public calamitics). “ 1n
Roemania, the employer can request the courts to order the postponement or suspension of
a strike for a maximum period of 30 days. ' In Finland, the Ministry of Employment and

* B, Waas: op. cit., 2014, p. 10

56, Malmberg and C, Johansson: op. cit., 2014, p. 528,

Yy Kuwamura: “The right w strike: Japan™ in 3. Waas: op, ¢it., 2014, pp. 355-356.
* ibid., p. 38.

PILO: op. oit., 2006, para. 114,

 ihidl., para, 116,

 ihidl., para. 115.
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the Economy can postpone a planmed strike for a maximum of two weeks at the request of
the coneiliator if the strike would have an effect on essential services and would cause
unreasonable harm, An additional seven days® postponement applics in the case of disputes
covering public servants. These postponements allow the parties to explore avenues of
agreement,

Compensatory guarantees

19, When the right to strike is restricted or prohibited in certain enterprises or services that are

considered essential, or for cerlain public servants, some national systems provide for
compensatory guarantees for the workers that are deprived of the right to strike. Such
compensation may include, for example, impartial conciliation, and possibly arbitration
procedures, In Kenya, Namibia and South Afriea, the law provides that any party to a
dispute of interest that is prohibited from participating in a strike or a lockout, because that
parly is engaged in an essential service, may refer the dispute to the Labour Commissioner,
who may refer it to an arbitrator. In Bulgaria, the anthorities have established a National
Institute for Conciliation and Arbitration in compensation for the denial of the right to
strike in the energy, communications and health sectors. ®

Modalities of strike action at the national level

Prerequisites

120, The requirement of the prior notification of strikes to the administrative authoritics or the

employer and the obligation Lo have recourse to conciliation and arbitration procedures in
collective disputes before calling a strike exist in a significant number of member States,
In some countries, the requirement to enter into and to continue negotiations before strike
action is relatively weak. In Japan, for instance, strikes do not need to be a means of Jast
resort. Onee negotiations have started, it is up to the union to decide at what stage it will
resort Lo strike action, even while negotiations are still in progress (yet a principle of fair
play applics, resulting from the faithfulness principle in union-management relations), ©*
However, in many other countries, a principle of wl/tima ratio applies to strike action.

Exhaustion of prior procedures {conciliation, mediation
and/or voluntary arbitration)

121, Since strike action is, almost by delinition, a means employed when negotiations Fail,

many countries establish an obligation to have recourse to prior coneiliation and voluntary
arbitration provedures in collective disputes before a strike tay be called. In many cases,
these provisions are conceived as a stage designed to encourage the partics to engage in
final negotiations before resorting to strike action, and therefore as a way of encouraging
and promeoting the development of voluntary bargaimng,

S ILO: op. cit, 2011, p. 135.
B 11.0: ap. cit., 2006, para. 68.
 ibid,, para. 69,

B, Waas: op. cit., 2014, p, 354,
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In Argentina, the Constitution sets out various steps (0 be followed belore sirike action,
including conciliation and arbitration, In Switzerland, the Constitution refers to the need
to attempt mediation and conciliation before resorting to strike action. The law in Poland
explicitly states that “a strike shall be a means of last resort”. The legislation of
El Salvador is also very clear on the various steps to be undertaken before going on strike.

Various other national lepislations also provide that steike action must be preceded by
serious negotiations, conciliation and mediation attempts. ® In Viet Nam, under the 2012
Labouwr Code, a strike can take place only after failure to resolve the dispute through the
conciliation and arbitration procedures set forth by law. In Kenya, Nigeria, Polkistan,
South Africa and United Republic of Tanzania official conciliation procedures must
have been exhausted without resolution of the dispute for lawful strike action to be
possible. However, no such requirement exists in India, {reland or the Haited Kingdom,

In many countries, including Croatia, Djibouti, Jordan and Mali, no worker may go on
strike while procecdings concerning a dispute are pending before a conciliation board. In
Togo, the parties are requested by law to pursue negotiations during the strike. In some
gases, such as in the United Republic of Tanzania, although the law Foresees a number of
steps that have to be taken before strike action can be declared, it also specifies that the
social partners can decide to agree on their own strike procedure in a collective agreement,
in which case the provisions in the law do not apply.

. Specialized bodics for the prevention of strike action - In practice, various countries have

adopted institutional arrangements for the prevention of collective disputes, either by
creating a dedicated  dispute-handling unit within the labour administration, or by
establishing independent and autonomous statutory dispute resolution bodies. Their
objective 1s to ensure that, wherever possible, the parties te the dispute resolve it through a
consensus-based process, such as conciliation and tnediation, before reverting to
arbitration and/or adjudication through a tribunal or labour court, &/

Advance notice and cooling-off periods

126.

127,

Advanee notice — A large number of countrics require advance notice of strikes to be given
to the administrative authorities or to the employer, *

In Papua New Guinea, an cmployer or an industrial organization that is a parly to, or is
involved in, an industrial dispute which gives rise, or seems likely (o give rise, to a strike or

¥ Par instance in Burundi, Cameroon, Chile, Czech Republic, Ethiopia, Honduras, Ghana, Lao
People's Democratic Republic, Libya, Lithuania, Kazakhstan, Mali, Mauritania, Namibia,
Senegal and Turkey.

7 [xamples of dispute resolution agencies include: Cambodia ~ Cambodia’s Arbitration Couneil
(CAC); hreland — Law Reform Commission {LRC); Japan — Central Labour Relations
Commission; Republie of Korea — National Labour Relations Commission (NLRC); South Africa
— Commission for Conciliation, Meadiation and Arbitration (CCMA); United Kingdom — Advisory,
Congilistion and Arbitration Service (ACAS); United States — Federal Mediation Coneiliation and
Arbilration Service (FMCA).

® 'I'his is the case, for instance, in Algeria, Armenia, Austealia, Bahamas, Benin, Bulgaria,
Canada, Chad, Chile, Comoros, Croatia, Czech Republie, Estonia, Ethiopia, Finland, Ghana,
Hungary, Indonesia, frelaud, Jordan, Kenya, Latvia, Lithuania, Madagascar, Mauritania,
Mauritius, Mexico, Morocco, Pakistan, Poland, Romania, Russian Federation, Senepal,
Seychelles, Slovakia, Slovenin, South Africa, Spain, Swaziland, United Republic of Tanzanin,
Thailand, Togo, Turkey, United States and Yemen; 1LO: op. cit., 2006, para. 77.
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lockout must immediately notify the departmental head or an officer of the department. In
the United Kingdom, notice is required not just of strike action, bul of the inlention to
hold a strike ballot. A mintmum of seven days must clapse between the deciston to hold a
ballot and the ballot, and & further minimum notice period of seven days must be given
before strike action can begin after 8 vole in Favour.

Among the national systems which do not include compulsory cooling-off periods are
those in Belgium, France (except for the public sector) and Haly (where such provisions
have been included in collective agreements). In Germany, there are no official provisions
requiring a cooling-oft’ period, although such requirements have nevertheless been
established through case law in accordance with the rule of proportionality between the
action taken and the damages tneurred. This also applies in the Netherlands, where sirikes
are legal only where atl possibilities of nepotiation have been exhausted. ® In some cases,
the cooling-off period can be quite long. This is the case, for instance, in Seycheltes and
the United Republic of Tanzania (public sector), where the cooling-off period is
60 days,

FPublic sector — Many systeins require additional notice to be given in the case of strike
actiont in the public sector. For instance, in South Afeica, 48-hours notice of industrial
action is required for private scetor industrial disputes, and seven-days notice where the
State is the employer. ' Similarly, in Jordan, no worker shall o on strike without giving
the employer notice thereof at least 14 days before the date set for the strike; where work is
related to a public service, the notice periad shall be double, In Italy, notice should be
given only for strikes in essential services (len-days notice).

Duration of strikey — In certain cascs, (he notice has to be accompanied by notification of
the length of the strike. This is the case, for instance, in Benin (where, according to the
Government, strikes may however continue beyond the period nolified), Bulgaria,
Burumliﬁ(f‘or civil servants), Chad, Egypt, Georgia, Mongolia, Tajikistan, Tunisia and
Yemen.

Strike ballot requirements

13, Another type of prerequisite for calling a strike consists of making the exercise of the right

to strike conditional upon approval by a certain percentage of the workers, Many national
legishative measures provide that to be able to call a strike, it must be so decided by a
certain percentage of workers, members or those present and voting, for instance more
than the half (Bulgaria, Burundi, Canada, Chile, Costa Riea (60 per cent), Dominican
Republic, El Satvador, Eritrea, Ethiopia (quorum of two-thirds and the decision by the
majority}, Ireland, Kyrgyzstan (quorum of two-thirds and the decision by the majority),
Latvia, Lithuania, Mauritius, Nigeria, Pery, United Republic of Tanzania, Trinidad
and Tobage, Turkey, United Kingdom and Zimbabwe); or by two-thirds (Angola,
Armenia, Guatemala, Honduras, Kiribati, Malaysin, Mexico, Russian Federation,
Seycheltles and Tajilkistan,): or three-quarters (Bangladesh and Plapinational State of
Bolivia). The legislation in Chile specifies the day when the voting should take place,

% ibid., para. 76.
™ ibid., para. 78.
LO: op. cit, 2011, p. 135,

2 1LO: op. cit., 2006, para, &1,
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132. 1n some countries, account 1s taken only of the votes cast, while in others this distinction is
not applicd. For instance, in Turkey, if one fourth of the workers employed in a workplace
call For a vote on strike action, the strike can take place if the absolute majority of alt the
workers employed (not only the members of the trade union) vote in faveour. In addition,
national systems vary with respect to the consequences of the vote (in cases where the
required threshold has or has not been reached).

133, The requirement that strike action must be explicilly authorized by union members via a
ballot held before any action is not present in all common taw jurisdictions. A ballot is not
among the requirements for lawtul industrial action in India or Pakistan, In South Africa,
although unions are required to provide for the holding of pre-strike ballots in their
Constitutions, the absence of a ballot does not in usclf make strike action unlawlul, In
Kenya, while there is no explicit provision in the Labour Relations Act that lawful strike
action must be authorized in a ballot, it requires unions to include in their Constitutions
provision for taking decisions on strike action via seerct ballots. In the United States,
although strike balloting ts commonplace, it is not required by law and mﬂployu‘-. are ot
allowed to require the presence of pre-strike batlot clauses in collective agreements. ’

134, Ballot modalities - Another distinetion relates to whether the modalities for ballots are
established by law, or whether it is left to trade unions to adopt rules. Some countries have
established a comprehensive set of rules concerning strike ballots, including requirements
for union by-laws (e.g. Australia, Ireland and United Kingdom). In others, such as
Poland, this issue s t,f-.ﬂmlm]ly considercd an internal matter for uaclc unions. In
Germany, most trade unions have cstablished puidelines in this u,apn.ut “In practice,
most trade union rules require a divest secret vote before starting a strike.

135. In some countrics, the national legislation requires the prior approval of the strike by a
higher-level trade union organization (eg Fpypt, Myanmar and Tunisia). Some
countries provide for the supervision of the strike ballot by the administrative authority
{e.g. Angola, Bahamas, Swaziland and United Republic of Tanzania).

3. Minimum service: Conditions, modalities
and mechanisms for determining
the minimum service

136. Mdny countrics provide for the possibility in hmited cases of nnloduum a negotiated
minimum service 45 a possible alternative to a total prohibition of strikes. ™ The national
Constitutions of Portugal and Timor-Leste explicitly refer to minimum. services, Some
countries have adopted legislative provisions on the participation of the organizations
concerned in the detinition of minimum services, Blsewhere, the issue has been resolved
by joint decision of the parties.

137. In other countries, the national legislation determines unilaterally the level at which a

minimum service is to be provided and specifics a specific percentage. This is the case, for
instance, in Bulgaria (50 per cent for railways), Ecuador (20 per cent) and Panama

" NLRB v. Wooster Division of Barg-Warner Corp., 356 US 342, 78 §, Ct, 718 (1958).
™ B.Waas: op.cit., 2014, p. 26.
% Poy example, in Albania, Armenia, Cabo Verde, Gabon, ltaly, Mauritius, Slovakia, Solemon

Islands, United Republic of Tanzania, Tuvala, Vanuate and Bolivariar Republic of Venexucla;
ibid., pava, 136,
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(50 per cent for essential public services). In Romania, medicul services, social assistance
and public transport must operate at least at one third of their normal level and be able to
respond to the vital needs of the community. ™ In Hungary, the level of service deemed
sufficient and the related requirements may be defined by an act of Parliament; if there 15
none, they shall be agreed upon by the parties during the pre-strike negotiations; or, tailing
such agreement, they shall be determined by final decision of the cowrt of public
administration and labour.

Elsewhere, the soctal partners play an important role in defining minimum services, For
instance, in Cyprus, the social partners signed an agreement in 2004 on the procedure for
resolving labour dlapulw in cssential services, including the provision of negotiated
minimum services. "’ In Ger many, the guidelines on industrial action of the umbrella trade
union or gammlmn oblige unions to ensure the establishment of minimum services in case
of emer hnmy “In Canada, all c,mplc)yurb and trade unions involved in a dispute are
obliged to “continue the supply of services, operation of [acilitics or production of goods to
the extent necessary to prevent an immediate and serious danger to the safety or health of
the public”. What this minimum service involves in practice must either be defined in a
colleetive agreement or will be determined by the Canada Industrial Relations Board.

in many countries, the legislation requives the parties to the dispute (the employer and
workers) to strive together (0 find an agreement on the imodalities of the minimum services
1o be provided during a strike. If an agreement cannot be tound, depending on the country,
either an administrative authorily or a specific body can decide on the matter (Albania and
Ecuador). For instance, in Togo the parties to the dispute are obliged to meet during the
notice period to continue negotiations and organize a minimum service in the company in
order to avoid accidents and ensure the protection of facilities and equipment. If an
agresment cannot be reached, the labour ingpector ean determine the minimum service, In
Peru, in the case of disagreement on the number and occupation of the workers who are to
continue working, the labour authority shall designate an independent body for their
determination, Guatemala introduced the possibility of a minimum service in cssential
public services that is determined with the participation of the parties and the judicial
authoritics, Argentina has established an independent tripartite Guarantees Committee
which is entrusted with advising on minimum services. In Croatia, at the proposal of the
employer, the trade union and the employer must agree on the provision of those services
which must not be interrupted during a strike. If they do not reach agreement, the employer
or the trade union may request that these assignments be defined by an arbitration body,
This arbitration body consists of one representative of the trade union, one representative
of the employer and an independent chairperson.

In South Afriea, the lepislation gives the parties concerned space to negotiate “minimum
services” agreements in respect of services designated as essential. Where the parties can
so agree, and where their agreement has been ratificd by the Essential Services Cormmittee:
(i) the minimum services then become the only strike-free zone; and (i) the broader
prohibition on strike action in the balance of the services previously designated as essential
and the obligatory reference to arbitration of unresolved disputes then fall, The act also
provides for services to be declared “maintenance services”, that is, services which, if
interrupted, would have “the effect of material physical destruction to any working area,
plant or machinery”. Disputes in such services must generally be directed towards

" 1L00: op. cit., 2006, para. 126.
7 ibid., para. 65,

™ B, Waas: op. ¢it., 2014, p. 14,
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arbitration, and industrial action is not permitted in such cases. In the United Republic of
Tanzania, a person engaged in an cssential service may engage in a strike or lockout if
there s a collective agreement providing for minimum services during a strike or lockout,
and if that agreement has been approved by the Essential Services Committee, In France,
the lepislator entrusts the social partners with signing a “collective agreement of
predictability” identifying the functions necessary to ensure the levels of serviee and work
organization in the event of a strike in the arca of land transport for passengers.

141, In Cabo Verde, the minimum service is determined by the anployer after consultation
with workers” representatives with a view to meeting essential social necds, In
Montenegro, the amended Law on Strikes now provides that, when determining the
minimum service, the employer shall be abliged to obtain an opinion from the competent
body of the authorized trade union organization, or more than half of the employees. In
Bosnia and Herzegovina (Republika Srpske), the employer is authorized to determine the
minimum service to be maintained, taking into consideration the opinion of the trade
union. IF the cmployer does not provide such a minimum service, it is for the public
authorities to establish the conditions for its effective provision and to engage workers
from outside the enterprise if the work cannot be performed otherwise, ™ In Chad, the
minister has discretion to detennine minitnum services and the number of officiats and
employees who will ensure that such services are maintained in the event of a strike in the
cssential services enumerated in the law,

IV. The course of the strike

1. Picketing, occupation of the workplace, access to
the enterprise/prohibition of violence and
freedom to work of non-striking workers

142, In some countrics, strike action is accompanied by the presence, at the entry to the
workplace, of strike pickets aiming to ensure the success of the strike by persuading the
workers concerned to stay away (rom work, The ordinary or specialized courts arc
generally responsible for resolving problems which may arise in this respect. Tn practics,
while certain countries establish general rules that are confined to avoiding violence and
proteeting the right to work and the right to property, others explicitly Hmit or prohibit the
right to establish strike pickets or the oceupation of the workplace during a strike.

143. For instance, in Malaysia, the law refers to the concept of intimidation in limiting strike
pickets, In Burkina Faso and Senegal, the law provides that the exercise of the right ©
strike shall on no account be accompanicd by the occupation of the workplace or
immediate surcoundings, subject to penal sanctions. In Belarus, the law on picketing
provides that during the course of picketing it is prohibited, inter alia, to impede traffic,
pitch tents or other temporary structures, influence in any form employees for the purposes
of mpeding the fulfilment of the service, use posters and other means containing calls for
a change of the constitutional order by force, or flags not registered in the established
order. In Panama, the law provides that the owners, directors, managing director and staff
closcly involved in these functions and workers in positions of trust shall be able to enter
the enterprise during the strike, provided that their purpose is not to recomuwnence
production activities. It should be noted that the free access of non-striking workers is not
provided for in the event of a sivike,

" ILO: op. cit., 2006, para, 127.

TMFAPROG-R-[CABIN-150207-1-En.cocx 43



2.

144,

145,

1406.

In commeon law jurisdictions, there s a general presumption that if an aet would be
unlawful or illegal when carried out by an individual, il is not protected by industrial
relations law, Tlns includes violence and the sequestration of any individual. Sometimes
provisions to this effect are included cxplicitly in the law (for example in Nigeria),
Practices such as gherao, an Indian form of “bossnapping” in which managers are barred
by workers from leaving the workplace, are almost always unlawful, whether or not they
involve violence. Peaceful picketing, on the other band, is generally protected cither
spectiically in the legislation or through constitutional protections of freedom of assembly
and/or expression. One exception is the United Republic of Tanzania, where picketing is
expressly forbidden by law. In Australia, the definition of industrial action does not
include picketing, which is therefore unlawlul 170 14 obstructive.

In Ireland, picketing is expressly permitted in circumstances in which sirike action is
lawlul, In Nigeria, picketing, whether of a primary or sccondary cmployer, is legal
provided that it is in contemplation or {urtherance of a trade dispute. In South Africa, il
strike action would qualify as protected, then picketing is permitted in pursuit of the
resolution of the dispute. In the United Kingdom, picketing is permitted if carried out in
contemplation or [urtherance of a trade dispute, but is governed by a detailed code of
practice which, among other provisions, specifies that the maximum number of people
allowed to picket any one workplace is six. Secondary picketing is not allowed. Pickets are
not allowed to block access to the workplace or to obstruct roads nearby. In the United
States, picketing is allowed under certain circumstances. The most notable exclusions are
secondary and mass picketing, and picketing in connection with a recognition digpute. In
Namibia, peaceful picketing is authorized at or near the workplace to nform and persuade
other workers not to work. * In Botswana, a code of good practice on picketing was
adopted in 2002 which provides practical guidance en picketing in support of a protected
strike. It seeks to guide the exercise of this right and 1o assist employers, cmployees and
their organizations 1o agree picketing rules and to assist mediators in delenmining them.

While in some countries strike pickets are merely a means of information, ruling out any
possibility of preventing non-strikers from entering the workplace, in other countries they
may be regarded as a torm of the right to strike, and the occupation of the workplace as
their natural extension, and are rarely questioned in practice, except in extreme cascs of
violenee against persons or damage to property. In Japan, the Supreme Court has
considered that picketing is lawful, on condition that it remains within the confines of
peaceful verbal persuasion. !

Requisitioning of strikers and hiring of
external replacement workers

147,

In many countries, the replacemnent of striking workers is prohibited or, in any cvent,
restricted. Although certain systems continue to retain fairly broad powers o requisition
workers in the case of a strike, other countries limit powers of requisitioning to cases in
which the right to strike may be Himited or prohibited. In Cambodia, for instance, the law
provides that during a strike the employer is prohibited from recruiting new workers to
replace strikers, except to maintain 2 minimum service; any violation of this rule places the
employer under the obligation to pay the salaries of the striking workers for the duration of
the strike. In the United Republic of Tanzanis, there is a general prohibition on hiring

* 1LO: op. cit,, 2006, para, 133,

¥ Japan: Supreme Court 2nd Petty Bench Judgment; 2 Ost, 1992; Supreme Court (Grand Bench),
Asuhi Shinbunsha case of 22 Qet. 1952; Y, Kuwamura: op. cit,, 2014, p. 358,
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rephacement workers during lawful strikes. In Canada, employers ave permitted (o hire
replacement workers during a lawlul strike, but they cannol be used “for the demonstrated
purpose of undermining a tracde union’s representational capacity rather than the pursuit of
legitimate bargaining objectives™. ™ In South Afriea, the hiring of replacement workers is
in general legal, but is excluded when the service in question has been designated a
maintenance service.

148, Bxamples of national legislation which prohibit employers from hiving external workers to
gnsure contineed production or services include Botswana (except in the absence of
agreement on & minimum service, in which case replacement is possible after 14 days of
strike), certain provinces of Chile (except under certain bimited conditions), Greece,
Republic of Korea, Madagasear (except in cases of problems of public order and in
which the life, personal safiety or health of the whole or part of the population is
endangered), Montenegro (excopt to ensure the salety of persons or property), Namibia
{except where the work is necessary to prevent danger to the Life, personal safety or health
of any individual) and Turkey. In Slovenia, any enterprise or association which, during a
strike, hires new employees to replace siriking workers is liable to a fine. An employer
cannot hire other employees to replace strikers under the law in Argentina, Crech
Republg:, Grecee, Hungary and Lithuania (cxcept in certain cases linked to vital public
needs), ™

149, The national legislation in other countries, such ag Djibouti, Mali and Tego, prohibits
recoutse to private employment agencies to replace striking wotkers. In the United
Kingdom, employers are not allowed to take on temporary agency workers o replace
strikers.

150, In contrast, in other countries, such as India, Ircland, Kenya, Nigeria, Pakistan and
United States, there arc no restrictions on taking on replacement workers during lawful
strikes, In the Ruossian Federation, striking workers can be replaced and temporary
agency workers may also be used, ™

151, The law also allows the vequisitioning of striking workers in certain circumstances in
Angola, Central African Republic {(where so required by the general Interest), Ghana
(minimutn maintenance services), Madagasear (in the event of a state of national
necessity or a threat to a sector of national life or a part of the population), Sao Tome and
Principe (cssential services) ** and Senegal (for workers in the public and private scetors
engaged in jobs considered 1o be essential for the safety of persons and property, the
maintenance of public ordey, the continuation of the public service and the satisfaction of
the essential needs of the country), In France, striking workers may only be requisitioned
in an emergency, when required by a real or foresecable breach of the peace, public health,
public order and public safety and when the means at the prefect’s disposal no longer atlow
the latter to pursue the objectives for which he or she has powers of enforcement,

B Canada Labour Code, 94.2.1.
¥ 13, Waaar op, cit., 2014, p. 61,
¥ B, Waas: op. cit., 2014, p. 61,

8 [LO: op. cit., 2006, para. 138,
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In Benin, Bjibouti and Niger, the possibility of requisitioning is restricted to public
servants, The same applies in Mexico in certain public services when the national
economy could be affected.  In Burkina Faso, a specific decree regulates the modalities
for the requisitioning of workers.

Compulsory arbitration

Conditions, mechanisms and requirements
for compulsory binding arbitration

153.

154,

—
Lh
n

156.

In some countries, binding compulsory arbitration is provided for in order 10 bring an end
to strike action. In such cases, collective labour disputes and strikes are resolved by a final
Judicial award or an administrative decision that is binding on the parties concerned, with
strike action being prohibited during the procedure and once the award has been issued.

Some countries authorize recourse to compulsory arbitration, either automatically, at the
discretion of the public authorities, ¥ or at the request of one of the partics.

In some cases, compulsory arbitration can take place only in essential services (e.g.
Cote d’Ivoire (in essential scrvices or cases of acute national crisis), Dominica, Ghana,
Grenada, Guyana {in some public services) and Mozambiqee), or in situations of acute
national erisia. In Australia, compulsory arbilration was formerly widely available, but
now only oceurs when the Fair Work Commission or the Minister of Labour issues an
order prohibiting strike action (e.g. because of & risk to public safety or significant
ceonomic harm o the employver, the employees, the Australian economy or a third party).
In that case, the Commission can arbitrate the claims and make a “workplace
determination”, which has essentially the same effect as a collective agreement. In
Singapore, an issue can be referred by cither the emmployer or the union to compulsory
arbitration by the Industrial Arbitration Court, which renders continuation of a sirike
unlawful.

Some countries awthorize recourse to compulsory arbitration in sitnations that are not
limited Lo essential services or situations of acute national erisis, or in cases in which
digputes continue lor more than 4 cerlain period. This is the case in Ghana, Nicaragua,
Peru and Spain (exceptionally after a certain duration of the strike), [ certain instances,
compulsory arbitration is also used, particularly through the adoption of return to work
laws by Parliament to bring an end to collective disputes in the public service. Examples
include Canada and Norway. ©

" 1L.0: op. cit., 2006, para. 139,

7 This is the case, for example, in Denmark (at the request of the Public Mediator), Guatemala,
Kenya (public sector), Madagascar, Mauritanin and Panama {private transport enterprises).

BALO: op. cit., 2006, para. 51,
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Consequences of strike action at
the national level

Breach or suspension of contract

157.

138.

159.

160.

161,

‘The provision of the right to strike in faw means that there ts no breach of contract on the
part of a worker who participates in a lawful sirike. In most civil law systems, the
amployment relationship is maintained during strike action; the contract is suspended, and
modalities vary with respeet to the payment of wages, ¥

In Denmark, there is a long-standing customary role (the so-called “no detriment rule™)
which ensures that the broken employment telationship is re-established after an industrial
dispute, and that all striking workers are therefore reinstated o the end of a strike, " 1n
Mauritins, the suspension of the contract applies to all lawful strikes, but it is also
extended if the worker participates for the first time in a strike that is unfawful,

There are a number of common law countries in which taking lawful strile action docs not
amount to breach of contract., It the United Republic of Tanzania, for example, the law
provides that “notwithstanding the provisions of any law, including the common law, a
lawful strike or kawlul lock-out™ shall not be a breach of contract, a tort or a criminal
offence. The situation is similar in Kenya, Namibin and South Afvica; by taking part in a
lawful strike, a person does not commit a delict or a breach of contract. In Grenada, any
period during which an employee is absent from work beeause of participation in a atrike
shall not interrupt the continuity of employment, but nor shall it count for the purposes of
caleulating the length of continucus employment. In Canada, employers are obliged o
remnstate workers who have taken lawtul strike action.

In some other common law countries, a lawlul sirike action is regarded as a breach of the
employment contract and in certain circumstances can give rise to dismissal. In Irelsnd,
the fact that a strike is lawlul does not alTecy the cmployers® right to dismiss strilers, but
they camnot be dismissed selectively. Either or all strikers are dismissed, or none. In the
United Kingdom, workers taking lawful strike action are protected from dismissal, but
anly for a period of 12 weeks, Where industrial action lasts longer than this, and where an
employer has made pood faith efforts to settle the dispule, workers may be dismissed, on
condition that all those taking action are dismissed.

In the United States, an employer that has hired permanent replacement workers is not
obliged to rehire former strikers in the case of economic strikes, but has lo give preference
to these workers in any subscouent hiring process. In case of strikes called in response to
unfair labour practices, the employer is obliged to rehire former strikers,

Wage deductions

162,

National legislation that addresses the question of wage deductions for strike days
norinally provides that the employer is not under the obligation to pay wages during a

¥ For example, in Albania, Argentina, Bahrain, Burundi, Cambaodia, Chad, Chite, Colombia,
Comoros, Congo, Democratic Republic of the Congo, Djibouti, Guatemals, Honduras,
Madagasear, Mali, Panama, Poland, Senegal, Togo, Turkey, Urugway, Viet Nam and Yemen,

* Conctusions of the European Comimiltes of Social Rights, Conelusions XI1X-3 (2010),

™ NLRB v. Mackay Radio & Telegraph Co., 304 U.S, 333 (1938),
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strike. Some countries ban the payment of wages during the strike period. * Non-payment
of wages corresponding to the strike period is considered in most cases as 3 mere
consequence of the absence from work, and nol a sanction. For instance, in Albania,
Botswana, Cambodia, Jordan, Latvia, Madagascar, Mauritius, Namibia, Togo and
Trinidad and Tobago an cmployer is not obliged to remunerate an employee for services
that the employee does not render during a strike. Tn Viet Nam, the payment of wages
depends on whether or not the strike is lawful and on the responsibility of the anployer.
Where the strike is lawful and the cmployer is at fault, wages are to be paid in full. Where
the employer is not ai fault, payment can be nagotiated. In the event of an unlawful strike,
in a situation in which the employer s at fault, the wages arc to be paid in & proportion of
between 50 and 70 per cent, Wages are not paid in the event of an unlawlul strike where
the employer is not at fault, * In Ecuador, the law provides that workers are entitled to
their remuneration during strike days, oxcept in three cases: when the court so decides
unanimously; when the ruling rejects all the claims; and where the strike was called
outside the cases indicated in section 497 of the Code, or was maintained alter the ruling.
In these cases, strikers do not benelit from the related guarantees.

In practice, in many countries, the issue of wage deductions is a matter that is oflen
resolved by the parties themselves in the context of the agreement signed at the end of the
strike. Morveover, many trade unions have strike funds to support striking workers whose
silarics have been suspended. In South Afriea and the United Republic of Tanzania,
employers are obliged to carry on with any agreed payments in kind (for example food)
and are not allowed to evict strikers from company lodgings. Equivalent costs may be
recovered once the strike is over. However, in the United Republie of Tanzaria, the law
adds that nothing shall prevent a trade union or employer or employers’ association from
concluding a collective agreement that repgulates such matters differently. Conversely, in
Turkey, the law provides that the emplover shall not pay any wages ot social benefits o
workers whose contracts of employment are suspended for the period of a strike, and that
this period shall not be taken into account for the calculation of severance pay. The law
adds that collective labour apreements or contracts of employment may not include any
clause contrary to these provisions,

With respect to other social security entitlements, in Latvia, employces taking part in a
strike do nol receive a salary and employers are not required to make social security
payments for such employees, unless the parties to the labour dispute have agreed upon a
different arrangement. In Torkey, during strikes and lockouts workers benefit from
insurance benefits in accordance with the relevant provisions. In Albania, while the right
to remuneration is suspended during strike action, this suspension does not affect the rights
defined by law concerning social security, aceidents at worlt or occupational discases, and
does not affect seniority and its related offccts, In the Netherlands, workers who
participate in a lawlul strike lose their right to wages and have no right to social security
benefits.  In Colombia, strike action also represents a sugpension of the smployment
contract. During the strike, the employer is not obliged to make contributions to
occupational accident insurance, ™

2 For example, Australia,
1L op. it., 2006, para, 145,
™ B. Waas: op.cit., 2014, p. 57.

* ibid., p. 58.
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Sanctions for unlawful strikes

165,

166.

167,

Dismissaly — Many countries afford protection against dismissal to strikers by guaranteeing
that recourse to strike action does not suspend or congtitute a breach of the contract of
employment (see above on the suspension of comract). The protection may even cover
uniawful strikes. For example, in Malta, where the peviod of the strike does oot constitute
an interruption of service, protection against dismissal is valid even in cases where the
strike has been called when the dispute has been submitted to compulsory arbitation. * In
other cases, such as Indin, Kazakhstan and the Philippines, participation in an unlawiul
strike results in dismissal. In Egypt, failure to comply with the legislation respecting
strikes {5 considered 1o be a serious fault and therefore results in liability to dismissal. The
same apphies in Mauritunis, where the worker is not entitled to any compensation [or
dismissal. In Indoncsia, it is considered as absence from work and as resignation if the
worker does not return to work afier being called upon 1o do so twice within a period of
seven days. In the event of failure to comply with the annubment of a strike ordered by the
courts, the legislation in Pakistan explicitly refers to the dismissal of strikers as a penalty.
In Cambodia, the law provides that workers who are required to provide a minimum
service and who do not appear for such work are considered puilty of serious misconduct
and thus liable for termination of employment.

Civil liabilities — In common law coundries, the principal consequence of unlawful strike
action is thal the legal immunities that would otherwise protect strikers and unions do not
apply. Striking is thereby treated as an actionable repudiation or material breach of the
employment contracl, In these circumstanees, it s open to employers to discipline or
dismiss the workers concerned. (In Pakistan, uniquely, the dismissal of unlawful strikers
requires an order of the National Tndusirial Relations Commission.) Those who organize
unlawful strike action, most usually trade unions, may be guilty of one or more gconomic
torts, such as conspiracy or inducement to reach of contract, and may therefore be liable
for damages. In the United Kingdom and Ireland, but also in other jurisdictions, such as
Canada, India, South Afvica and the United Republic of Tanzania, the possibility that
strike action may be unlawful can be used as a basis for seeking injunctions against unions
to prevent strikes from beginning or continuing until the question of lawfulness has been
finally seitled by the appropriate court or tribunal. Breaking such injunctions may lead to
the award of damages or proceedings for contempt of court.

Penal sanctions (including imprisonment) — Most legistation restricting or prohibiting the
right o strike provides for various sanctions against workers and trade unions, including
penal sanctions. Specific penalties lor strike action are ingluded in the eriminal eodes of at
least 30 countries. Specific penaltics of imprisonment can apply under certain conditions
against striking workers or aguinst the organizers of unlawful strike action. ” In
Cambsadia, the law provides that a strike must be peacetul. Committing violent acts during
a strike 1 considered to be serious misconduct that could be punished, including by work
suspension or disciplinary lay-off.

%1101 op, cit,, 2006, para, 152.

" For cxample, Albania, Angola, Armenia, Bahamas, Bangladesh, Democratic Republic of the
Congo, Feuador, Ethiopia (public servants), Fiji, Guyana, India, Libya, Madagascar, Malaysia,
Montenepro, Nigeria, Pakistan (cssential services), Romania, Rwanda (members of the armed
forces), Senmegal (in the area of educatipn), Singapore, Tajikistan, Trinidad and Tobago
{(essential services) and Tunisia (seafarers),
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In some cases, penaltics of imprisonment may also be applied to the employer or any other
responsible person who lays off cmployees on the grounds of taking part in a lawful strike
{(Mentenegro). In the Philippines, the law provides that penaltics of imprisonment may be
imposed “upon any person who, for the purpese of organizing, maintaining or preventing
coalitions or capital or labor, strike of labourcrs or lock-out of employees, shall employ
violence or threats in such a degree as to compel or force the laborers or employers in the
free and legal exercise of their industry or work™, In Romania, the law establishes that a
person who, by threats or violencs, impedes or obliges a worker ot a group of workers to
participate in a lawful strike or to work during the strike can be sentenced to imprisoniment,

In some cases, strikers are convicted under the terms of more general provisions of the
penal legislation, such as in the Republic of Korea, where the offence of impeding the
activity of an enterprise is severely sanctioned {(up to five years imprisonment). In China,
workers have been convicted under provisions relating to offences against public order and
impeding trangport, ® Finally, certain countries provide for sentences of imprisonment for
failure to appear before the conciliator in the framework of the settlement of an industrial
dispute (e.g Bangladesh), or provide for penal sanctions in the casc of a work slowdown
(e.g. Pakistan).

Statistics of strike action over time and countries

170.

Appendix H containg statistical data on strike action and lockouts extracted trom the 1LO
Statistical database. In fipure 1, the information shows that in the 56 countrics for which
data was avatlable, fower days were not worked due to strikes and lockouts in the period
200813 as compared to the period 200007, Figure 2 provides infornation for the same
periods relating to average number of workers involved in strikes and lockouts with respect
to 53 countries (31 developed and 22 developing countries), Based on the data, six out of
the 22 developing countries and cight out of 31 developed countries reflected an increase
in the number of workers involved in strikes and lockouts. Figure 3, covering the same
periods, show data on working days lost in Europe due to strikes and lockouts with nine
out of 29 European countries reflecting an increase. Figure 4 shows data For 1998 and 2008
concerning sitikes and lockouwls from g selected number of countries by region {Africa,
Americas, Asia and the Pacific, and Burope and central Asia).

*ILO: op.cit., 2006, para. 167,
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Appendix H

Statistical data on strike action and lockouts extracted

from the ILO statistical database

Figure 1.  Average number of days not worked due to strikes and lockouts

(expressed in natural logarithm;)
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Note: This figure glves the annual average figure (or days not worked dug 10 strikes and lockouts over the periods A000-07 and 2008-13,
apressed in natural logarithms, it should ba noted that the average is caleulated over the years for which the ralavant infarmatian Is availabla.

The various caveats about incomplete data should be borne in mind.

Source; ILO; Department of Statistica database, available at; http:/fwww.ilo.orgfilostat,
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Figure 2.  Average number of workers involved in strikes and lockouts
{exprassed in natural logarithm)
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Mate: This figure gives the annual avarage figure for workers Invalvad In gtrikes and lackouts over the pedods 2000-07 and 2008-13, expressed
in natural logarithms. It should be noted that the average is calculated over the years for which the refevant infarmation is available, The varlous
caveats about incomplete data should be borne in mind.

Source; HLO: Depariment of Statistics” databaso, availahle at: hity: e lip,orgfilastat,
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Figure 3.  Average number of days not worked in Europe due to strikes and lockouts
per 1,000 employees (annual averages for the perlod 200007 and 2008-13)
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Source: ILO: Department of Statistics database, available at: hitp:/fwvaw.ilo.crgfilostat,

TMFAPROG-R-[CABIN-150207- 11 ndacy 135



Explanation of data used in flgurs 3

This graph gives the annual average figure for working days lost due to strikes and lockout per 1,000 employess over
pariods 2000-07 and 2008-13. It should be noled that the average is calculated over the years for which the relevant
information is available, The varfous caveats sbout incomplete data should be horne in mind. The figure is based or data
extracted from the ILO Stalistical database: www.ilo.orgflostat, and supplemented these with data from the Eurapean trade
union insfitute dataset: hitp./iwww.etui.org/Topies/Trade-union-renewal-and-moebilisation/Strikes-in-Europe-version-2.0-
December-2014#visual for a couple of countries with incomplete data in www.ito.orgfilostat.

During the periad 2008-2013 the countries that displayed the highes! propensity to engage in industrial action {more
than 100 days per 1000 employees} were Cyprus, Denmark and France, while Austria, Germany, Hungary, l.atvia, Russia,
Slovakia, Switzerland and Ukraine had less than 5§ days lost per 1000 employees,

During the period 200007, the countries What displayad the highest propensity to engage in industrial action {more than
100 days per 1,000 employees) were France and Spain, while Germany, Latvia, Lithuania, Poland, Russia Federation,
Stovakia and Switzerfand had less than five days lost per 2,000 employees,
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Figure 4.  Number of strikes and lockouts for countries by region, 1998 and 2008
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* Where data for 2008 is not available, the year closest to 2008 was used wherg possible,
Noite: Countrips ware seleciat on the basls of available dala,
Source: ILO: Department of Slatistics database, avallable at: hitp:www lo.orgifostat,
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